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CHAPTER NO. 220
[SB 367]

AN ACT INSTRUCTING THE CODE COMMISSIONER TO RENUMBER
TITLE 69, CHAPTER 8, PART 10, MCA, AS AN INTEGRAL PART OF TITLE
69, CHAPTER 3, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Directions to code commissioner. The code commissioner
shall renumber Title 69, chapter 8, part 10, as an integral part of Title 69,
chapter 3.

Approved April 17, 2007

CHAPTER NO. 221
[SB 374]

AN ACT AUTHORIZING A PERSON WHO HOLDS A POWER OF
ATTORNEY FROM AMEMBER OF THE UNITED STATES ARMED FORCES
TO APPLY FOR AN ABSENTEE BALLOT ON BEHALF OF THE MEMBER
OF THE ARMED FORCES; AMENDING SECTIONS 13-13-212 AND
13-21-210, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 13-13-212, MCA, is amended to read:

“13-13-212. Application for absentee ballot — special provisions. (1)
(a) An Except as provided in subsection (1)(b), an elector may apply for an
absentee ballot by using a standardized form provided by rule by the secretary of
state or by making a written request, which must include the applicant’s birth
date and must be signed by the applicant. The request must be submitted to the
election administrator of the applicant’s county of residence within the time
period specified in 13-13-211.

(b) A person who holds a power of attorney from an absent uniformed services
elector may apply for an absentee ballot for that election on behalf of the
uniformed services elector. The applicant shall provide a copy of the power of
attorney authorizing the request for an absentee ballot along with the
application.

(2) (a) If an elector requests an absentee ballot because of a sudden illness or
health emergency, the application for an absentee ballot may be made by
written request signed by the elector at the time that the ballot is delivered in
person by the special absentee election board provided for in 13-13-225.

(b) The elector may request by telephone, facsimile transmission, or other
means to have a ballot and application personally delivered by the special
absentee election board at the elector’s place of confinement, hospitalization, or
residence within the county.

(¢) A request under this subsection (2) must be received by the election
administrator within the time period specified in 13-13-211(2).

(3) An elector who has made a request for an absentee ballot by one of the
methods provided in this section may, in the event of the death of a candidate
after the primary election but before the general election, make a request for a
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replacement ballot. The request for a replacement ballot may be made orally to
the election administrator.

(4) (a) When applying for an absentee ballot under this section, an elector
may also request to be mailed an absentee ballot, as soon as the ballot becomes
available, for each subsequent election in which the elector is eligible to vote or
only for each subsequent federal election in which the elector is eligible to vote
for as long as the elector remains qualified to vote and resides at the address
provided in the initial application.

(b) The election administrator shall mail an address confirmation form at
least 75 days before the election to each elector who has requested an absentee
ballot for subsequent elections. The elector shall sign the form, indicate the
address to which the absentee ballot should be sent, and return the form to the
election administrator. If the form is not completed and returned, the election
administrator shall remove the elector from the register of electors who have
requested an absentee ballot for each subsequent election.

(c) An elector who has been removed from the register may subsequently
request to be mailed an absentee ballot for each subsequent election.”

Section 2. Section 13-21-210, MCA, is amended to read:

“13-21-210. Application for absentee ballots. (1) (a) A United States
elector may apply for regular absentee ballots as follows:

{a)(i) by making a written request, which must include the elector’s birth
date and signature;

M)(ii)) by properly completing, signing, and returning to the election
administrator the federal post card application; or

{e)(iit) by properly completing, signing, and returning to the appropriate
county election administrator the federal write-in absentee ballot transmission
envelope.

(b) A person who holds a power of attorney from an absent uniformed services
elector may apply for an absentee ballot for that election on behalf of the
uniformed services elector. The applicant shall provide a copy of the power of
attorney authorizing the request for an absentee ballot along with the
application.

(2) An application for a federal write-in absentee ballot must be received by
the appropriate county election administrator not less than 30 days before the
date of an election. An application received less than 30 days before the date of
an election must be processed for the next election.

(3) An application under this section is valid for all state and local elections
in the calendar year in which the application is made and the next two regularly
scheduled federal general elections. The elector’s county election administrator
shall provide the elector with a regular absentee ballot for the elections
described in this subsection as soon as the ballots become available.”

Section 3. Effective date. [This act] is effective July 1, 2007.
Approved April 17, 2007
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CHAPTER NO. 222
[SB 378

AN ACT PROVIDING THAT, FOR INDIVIDUAL INCOME TAXES AND
CORPORATE LICENSE AND INCOME TAXES, IF A TERM IS NOT
DEFINED, THEN THE DEFINITION IN THE INTERNAL REVENUE CODE
APPLIES; AMENDING SECTIONS 15-30-305 AND 15-31-501, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND A RETROACTIVE
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 15-30-305, MCA, is amended to read:

“15-30-305. Department rules — conformance with Internal Revenue
Code. (1) The department is-hereby-authorized-to-make-sueh may adopt rules

and te may require sueh facts and information to be reported as it may-deem
considers necessary to enforce the provisions of this chapter.

(2) If a term is not defined in this chapter, the term has the same meaning as
it does when used in a comparable context in the Internal Revenue Code.”

Section 2. Section 15-31-501, MCA, is amended to read:

“15-31-501. Department rules — conformance with Internal Revenue
Code. (1) The department of revenue shall have-pewer-te prescribe forms for
returns and notices and sueh other regulatlons as may fremtime-to-time be

found necessary for the purpose of carrying into effect the provisions of this
chapter.

(2) If a term is not defined in this chapter, the term has the same meaning as
it does when used in a comparable context in the Internal Revenue Code.”

Section 3. Effective date. [This act] is effective on passage and approval.

Section 4. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to tax years beginning after December 31, 2006.

Approved April 17, 2007

CHAPTER NO. 223
[SB 414]

AN ACT CLARIFYING THAT THE LAWS GOVERNING MOTOR CARRIERS
DO NOT APPLY TO THE TRANSPORTATION OF HOUSEHOLD GOODS
AND GARBAGE IN THE COMMERCIAL AREAS OF A CITY, TOWN, OR
VILLAGE WITH A POPULATION OF LESS THAN 500 PERSONS; AND
AMENDING SECTION 69-12-102, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 69-12-102, MCA, is amended to read:

“69-12-102. Scope of chapter — exemptions. (1) This chapter does not
affect:

(a) the operation of school buses that are used in conveying pupils or other
students enrolled in classes to and from district or other schools or in
transportation movements related to school activities that are sponsored or
supervised by school authorities;
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(b) the transportation by means of motor vehicles in the regular course of
business of employees by a person or corporation engaged exclusively in the
construction or maintenance of highways or engaged exclusively in logging or
mining operations, insofar as the use of employees in construction and
production is concerned;

(c) the transportation of household goods and garbage by motor vehicle in a
city, town, or village with a population of less than 500 persons according to the
latest United States census or in the commercial areas of a city, town, or village
with a population of less than 500 persons, as determined by the commission;

(d) the transportation of newspapers, newspaper supplements, periodicals,
or magazines;

(e) motor vehicles used exclusively in carrying junk vehicles from a
collection point to a motor vehicle wrecking facility or a motor vehicle graveyard,;

(f) ambulances;

(g) the transportation by motor vehicle of not more than 15 passengers
between their places of residence or termini near their residences and their
places of employment in a single daily round trip if the driver is also going to or
from the driver’s place of employment;

(h) the operation of:

(1) a transportation system by a municipality or transportation district as
provided in Title 7, chapter 14, part 2;

(i1) a municipal bus service pursuant to Title 7, chapter 14, part 44; or

(111) any public transportation system recognized by the Montana
department of transportation as a federal transit administration provider
pursuant to 49 U.S.C. 5311;

(1) armored motor vehicles used for the transportation of valuable paintings
and other items of unusual value requiring special handling and security;

(§) the transportation of household goods or garbage under an agreement
between a motor carrier and an office or agency of the United States
government; or

(k) the transportation of persons provided by private, nonprofit
organizations, including those recognized by the Montana department of
transportation as federal transit administration providers pursuant to 49
U.S.C. 5310. As used in this subsection, “private, nonprofit organization” means
an organization recognized as nonprofit under section 501(c) of the Internal
Revenue Code.

(2) Except for the identification of ownership requirements provided in
69-12-408, this chapter does not affect commercial tow trucks designed and
exclusively used in towing wrecked, disabled, or abandoned vehicles or while
these tow trucks are rendering assistance to wrecked, disabled, or abandoned
vehicles. However, commercial tow truck firms shall file policies of insurance
showing coverage required by 61-8-906.

(3) This chapter does not prevent bona fide leases, brokerage agreements, or
buy-and-sell agreements.”

Approved April 17, 2007
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CHAPTER NO. 224
[SB 440]

AN ACT REQUIRING A MILITARY VETERAN IN THE MEMBERSHIP OF
THE STATE WORKFORCE INVESTMENT BOARD; AMENDING SECTION
53-2-1203, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 53-2-1203, MCA, is amended to read:

“53-2-1203. State workforce investment board — membership —
duties. (1) There is a state workforce investment board.

(2) The state board consists of:

(a) the governor or a person designated by the governor to act on behalf of the
governor;

(b) two members of the house of representatives, each from a different
political party, and two members of the senate, each from a different political
party, appointed by the presiding officer of each respective chamber; and

(c) individuals appointed by the governor, including:
(1) representatives of businesses located in Montana who:

(A) are owners of businesses, chief executive or operating officers, and other
business executives or employers with optimum policymaking or hiring
authority, including business members of local boards; and

(B) represent businesses with employment opportunities that reflect the
employment opportunities in Montana;

(ii) chief elected officials of local government;
(i11) representatives of labor organizations;

(iv) representatives of individuals and organizations who have experience
with respect to youth activities;

(v) representatives of individuals and organizations who have experience
and expertise in the delivery of workforce investment activities;

(vi) representatives of the state agencies who are responsible for the
programs and activities that are carried out by the one-stop centers, including
but not limited to:

(A) the department of labor and industry;

(B) the department of public health and human services;

(C) the office of the commissioner of higher education; and

(D) the office of public instruction; and

(vii) at least one representative of military veterans; and

G (viit) other representatives that who the governor may designate.

(3) The selection and appointment of members of the state board must follow
the nominating provisions of section 111 of the Act, {29 U.S.C. 2821).

(4) The governor shall appoint enough individuals described in subsection
(2)(c)(@) so that those persons compose a majority of the membership of the state
board.
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(5) The governor shall consider the special needs of Montana’s hard-to-serve
Indian population and the state’s relationship with tribal governments when
making appointments to the state board.

(6) The state board shall perform the functions described in section 111 of
the Act, €29 U.S.C. 28213.”

Section 2. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 17, 2007

CHAPTER NO. 225
[SB 453]

AN ACT CREATING A UNIFORM FRAMEWORK TO INFORM THE PUBLIC
OF MATTERS BEFORE THE BOARDS AND PROGRAMS OF THE
DEPARTMENT OF LABOR AND INDUSTRY WITH RESPECT TO
DISCIPLINARY PROCEEDINGS; AMENDING SECTIONS 37-1-101,
37-1-131, 37-1-136, 37-1-311, AND 37-1-405, MCA; AND PROVIDING A
DELAYED EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 37-1-101, MCA, is amended to read:

“37-1-101. Duties of department. In addition to the provisions of
2-15-121, the department of labor and industry shall:

(1) establish and provide all the administrative, legal, and clerical services
needed by the boards within the department, including corresponding,
receiving and processing routine applications for licenses as defined by a board,
issuing and renewing routine licenses as defined by a board, disciplining
licensees, setting administrative fees, preparing agendas and meeting notices,
conducting mailings, taking minutes of board meetings and hearings, and filing;

(2) standardize policies and procedures and keep in Helena all official
records of the boards;

(3) make arrangements and provide facilities in Helena for all meetings,
hearings, and examinations of each board or elsewhere in the state if requested
by the board,

(4) contract for or administer and grade examinations required by each
board;

(5) investigate complaints received by the department of illegal or unethical
conduct of a member of the profession or occupation under the jurisdiction of a
board within the department;

(6) assess the costs of the department to the boards and programs on an
equitable basis as determined by the department;

(7) adopt rules setting administrative fees and expiration, renewal, and
termination dates for licenses;
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(8) issue a notice to and pursue an action against a licensed individual, as a
party, before the licensed individual’s board after a finding of reasonable cause
by a screening panel of the board pursuant to 37-1-307(e)}(1)(d);

(9) provide notice to the appropriate legislative interim committee when a
board cannot operate in a cost-effective manner;

(10) monitor a board’s cash balances to ensure that the balances do not
exceed two times the board’s annual appropriation level and adjust fees through
administrative rules when necessary; and

(11) establish policies and procedures to set fees for administrative services,
as provided in 37-1-134, commensurate with the cost of the services provided.
Late penalty fees may be set without being commensurate with the cost of
services provided.

(12) adopt uniform rules for all boards and department programs to comply
with the public notice requirements of 37-1-311 and 37-1-405. The rules may
require the posting of only the licensee’s name and the fact that a hearing is being
held when the information is being posted on a publicly available website prior to
adecision leading to a suspension or revocation of a license or other final decision
of a board or the department.”

Section 2. Section 37-1-131, MCA, is amended to read:

“37-1-131. Duties of boards — quorum required. (1) A quorum of each
board within the department shall:

H(a) set and enforce standards and rules governing the licensing,
certification, registration, and conduct of the members of the particular
profession or occupation within the board’s jurisdiction;

£2)(b) sitinjudgment in hearings for the suspension, revocation, or denial of
a license of an actual or potential member of the particular profession or
occupation within the board’s jurisdiction. The hearings must be conducted by a
hearings examiner when required under 37-1-121.

3)(c) suspend, revoke, or deny a license of a person who the board
determines, after a hearing as provided in subsection €2} (1)(b), is guilty of
knowingly defrauding, abusing, or aiding in the defrauding or abusing of the
workers’ compensation system in violation of the provisions of Title 39, chapter
71;

4)(d) pay to the department the board’s pro rata share of the assessed costs
of the department under 37-1-101(6);

£5)(e) consult with the department before the board initiates a program
expansion, under existing legislation, to determine if the board has adequate
money and appropriation authority to fully pay all costs associated with the
proposed program expansion. The board may not expand a program if the board
does not have adequate money and appropriation authority available.

£6)(2) A board, board panel, or subcommittee convened to conduct board
business must have a majority of its members, which constitutes a quorum,
present to conduct business.

£H(3) The board or the department program may:

(a) establish the qualifications of applicants to take the licensure
examination;

(b) determine the standards, content, type, and method of examination
required for licensure or reinstatement of a license, the acceptable level of
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performance for each examination, and the standards and limitations for
reexamination if an applicant fails an examination;

(¢c) examine applicants for licensure at reasonable places and times as
determined by the board or enter into contracts with third-party testing
agencies to administer examinations; and

(d) require continuing education for licensure as provided in 37-1-306. If the
board or department requires continuing education for continued licensure, the
board or department may not audit or verify continuing education requirements
as a precondition for renewing the license, certification, or registration. The
board or department may conduct random audits of up to 50% of all licensees
with renewed licenses for documentary verification of the continuing education
requirement after the renewal period closes.

{8)}(4) Aboard may, at the board’s discretion, request the applicant to make a
personal appearance before the board for nonroutine license applications as
defined by the board.

(5) A board shall adopt rules governing the provision of public notice as
required by 37-1-311.”

Section 3. Section 37-1-136, MCA, is amended to read:

“37-1-136. Disciplinary authority of boards — injunctions. (1) Subject
to 37-1-138, each licensing board allocated to the department has the authority,
in addition to any other penalty or disciplinary action provided by law, to adopt
rules specifying grounds for disciplinary action and rules providing for:

(a) revocation of a license;

(b) suspension of its judgment of revocation on terms and conditions
determined by the board;

(c) suspension of the right to practice for a period not exceeding 1 year;
(d) placing a licensee on probation;
(e) reprimand or censure of a licensee; or

() taking any other action in relation to disciplining a licensee as the board
in its discretion considers proper.

(2) Any disciplinary action by a board shall be conducted as a contested case
hearing under the provisions of the Montana Administrative Procedure Act.

(3) Notwithstanding any other provision of law, a board may maintain an
action to enjoin a person from engaging in the practice of the occupation or
profession regulated by the board until a license to practice is procured. A person
who has been enjoined and who violates the injunction is punishable for
contempt of court.

(4) An action may not be taken against a person who is in compliance with
Title 50, chapter 46.

(5) Rules adopted under subsection (1) must provide for the provision of
public notice as required by 37-1-311.”

Section 4. Section 37-1-311, MCA, is amended to read:

“37-1-311. Findings of fact — order — report. (1) If the board decides by
a preponderance of the evidence, following a hearing or on default, that a
violation of this part occurred, the department shall prepare and serve the
board’s findings of fact and an order as provided in Title 2, chapter 4. If the
licensee or license applicant is found not to have violated this part, the
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department shall prepare and serve the board’s findings of fact and an order of
dismissal of the charges.

(2) (a) The department shall within a reasonable amount of time report to the
public the issuance of a summary suspension, a notice under 37-1-309, an
accepted stipulation, a hearing examiner’s proposed decision, and a final order.

(b) In addition to any other means of notice, the department shall post the
required information on a publicly available website.

(c) This subsection (2) may not be construed to require a meeting to be open or
records to be disseminated when the demands of individual privacy clearly
exceed the merits of public disclosure.”

Section 5. Section 37-1-405, MCA, is amended to read:

“37-1-405. Findings of fact — order — report. (1) If the department finds
by a preponderance of the evidence, following a hearing or on default, that a
violation of this part has occurred, the department shall prepare and serve
findings of fact, conclusions of law, and an order as provided in Title 2, chapter 4.
If the licensee or license applicant is found not to have violated this part, the
department shall prepare and serve an order of dismissal of the charges.

(2) (a) The department shall within a reasonable amount of time report to the
public the issuance of a summary suspension, a notice under 37-1-403, an
accepted stipulation, a hearing examiner’s proposed decision, and a final order.

(b) In addition to any other means of notice, the department shall post the
required information on a publicly available website.

(c) This subsection (2) may not be construed to require a meeting to be open or
records to be disseminated when the demands of individual privacy clearly
exceed the merits of public disclosure.”

Section 6. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 7. Effective date. [This act] is effective January 1, 2009.
Approved April 17, 2007
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CHAPTER NO. 226
[SB 459]

AN ACT GIVING PREFERENCE TO PRODUCTS MADE IN THE UNITED
STATES WHEN EQUAL CHOICES EXIST; AND AMENDING SECTIONS
18-4-301 AND 18-4-303, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 18-4-301, MCA, is amended to read:

“18-4-301. Definitions. As used in this part, the following definitions
apply:
(1) “Alternative procurement method” means a method of procuring

supplies or services in a manner not specifically described in this chapter, but
instead authorized by the department under 18-4-302.

(2) “American-made” means either a product made exclusively within the
United States or a value-added product consisting of a product that contains
50% or more of materials from the United States.

2)(38) “Cost-reimbursement contract” means a contract under which a
contractor is reimbursed for costs that are allowable and allocable in accordance
with the contract terms and the provisions of this chapter and a fee, if any.

B3)(4) (a) “Displacement” means the layoff, demotion, or involuntary
transfer of a state employee.

(b) Displacement does not include changes in shift or days off or
reassignment to other positions within the same class and at the same general
location.

4)(5) “Established catalog price” means the price included in a catalog, price
list, schedule, or other form that:

(a) is regularly maintained by a manufacturer or contractor;

(b) is either published or otherwise available for inspection by customers;
and

(c) states prices at which sales are currently or were last made to a
significant number of any category of buyers or buyers constituting the general
buying public for the supplies or services involved.

6)(6) “Invitation for bids” means all documents, whether attached or
incorporated by reference, used for soliciting bids.

6)(7) “Office supply” means an item included under the office supply
commodity class codes maintained by the department.

€H(8) “Purchase description” means the words used in a solicitation to
describe the supplies or services to be purchased and includes specifications
attached to or made a part of the solicitation.

8}(9) “Request for proposals” means all documents, whether attached or
incorporated by reference, used for soliciting proposals.

{9)(10) “Responsible” means the capability in all respects to perform fully
the contract requirements and the integrity and reliability that will ensure good
faith performance.

40)(11) “Responsive” means conforms in all material respects to the
invitation for bids or request for proposals.
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GBH(12) “Term contract” means a contract in which supplies or services are
purchased at a predetermined unit price for a specific period of time.”

Section 2. Section 18-4-303, MCA, is amended to read:

“18-4-303. Competitive sealed bidding. (1) An invitation for bids must be
issued and must include a purchase description and conditions applicable to the
procurement.

(2) Adequate public notice of the invitation for bids must be given a
reasonable time before the date set forth in the invitation for the opening of bids,
in accordance with rules adopted by the department. Notice may include
publication in a newspaper of general circulation at a reasonable time before the
bid opening.

(3) Bids must be opened publicly at the time and place designated in the
invitation for bids. Each bidder and any member of the public has the right to be
present, either in person or by agent, when the bids are opened and has the right
to examine and inspect all bids after they are opened and reviewed by the
procurement officer for release, subject to the same limitations specified in
18-4-304(4) for competitive sealed proposals.

(4) The amount of each bid and other relevant information as may be
specified by rule, together with the name of each bidder, must be recorded. The
record must be open to public inspection.

(5) After the time of award, all bids and bid documents must be open to
public inspection in accordance with the provisions of 18-4-126.

(6) Bids must be unconditionally accepted without alteration or correction,
except as authorized in this chapter. Bids must be evaluated based on the
requirements set forth in the invitation for bids, which may include criteria to
determine acceptability, such as inspection, testing, quality, workmanship,
delivery, and suitability for a particular purpose. Those criteria that will affect
the bid price and be considered in evaluation for award must be objectively
measurable, such as discounts, transportation costs, and total or life-cycle costs.
The invitation for bids must set forth the evaluation criteria to be used. Only
criteria set forth in the invitation for bids may be used in bid evaluation.

(7) Correction or withdrawal of inadvertently erroneous bids, before or after
award, or cancellation of awards or contracts based on bid mistakes may be
permitted in accordance with rules adopted by the department. After bid
opening, changes in bid prices or other provisions of bids prejudicial to the
interest of the state or fair competition may not be permitted. Except as
otherwise provided by rule, all decisions to permit the correction or withdrawal
of bids or to cancel awards or contracts based on bid mistakes must be supported
by a written determination made by the department.

(8) If an award is made, it must be made with reasonable promptness by
written notice to the lowest responsible and responsive bidder whose bid meets
the requirements and criteria set forth in the invitation for bids, including the
preferences established by Title 18, chapter 1, part 1. If all bids exceed available
funds as certified by the appropriate fiscal officer and the lowest responsible and
responsive bid does not exceed the funds by more than 5%, the director or the
head of a purchasing agency may, in situations in which time or economic
considerations preclude resolicitation of a reduced scope, negotiate an
adjustment of the bid price, including changes in the bid requirements, with the
lowest responsible and responsive bidder in order to bring the bid within the
amount of available funds.
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(9) When it is considered impractical to initially prepare a purchase
description to support an award based on price, an invitation for bids may be
issued requesting the submission of unpriced offers, to be followed by an
invitation for bids limited to those bidders whose offers have been qualified
under the criteria set forth in the first solicitation.

(10) In case of a tie bid, preference must be given to the bidder, if any, offering
American-made products or supplies.”

Approved April 17, 2007

CHAPTER NO. 227
[SB 480]

AN ACT REQUIRING DISCLOSURE OF THE COLLECTION AND USE OF
CERTAIN DATA GATHERED BY RENTAL VEHICLE ENTITIES.

Be it enacted by the Legislature of the State of Montana:

Section 1. Disclosure of data from rental vehicle — definitions. (1)
(a) Except as provided in subsection (1)(b), a rental vehicle entity that rents a
rental vehicle equipped with a global positioning system or a satellite
navigation system to a person in this state shall disclose in the rental agreement
or a written addendum to the rental agreement the presence and purpose of the
system.

(b) A rental vehicle entity that uses a global positioning system or a satellite
navigation system only to track lost or stolen vehicles or provide navigational
services 1s not required to provide the disclosure in subsection (1)(a).

(2) As used in this section:

(a) “rental agreement” means a written agreement setting forth the terms
and conditions governing the use of a rental vehicle that is provided by a rental
vehicle entity for the rental of a rental vehicle for a period of not more than 90
days;

(b) “rental vehicle” means a light vehicle, a motorcycle, a motor-driven cycle,
a quadricycle, or an off-highway vehicle that is used under a rental agreement
by a person other than the owner of the rental vehicle;

(¢c) “rental vehicle entity” means a business entity that provides rental
vehicles to the public without a driver, pilot, or operator under a rental
agreement for a fee.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 61, chapter 12, and the provisions of Title 61, chapter
12, apply to [section 1].

Approved April 17, 2007

CHAPTER NO. 228
[SB 502]

AN ACT CLARIFYING CURRENT EXEMPTIONS TO THE ACCESSIBILITY
STANDARDS FOR POLLING PLACES; AMENDING SECTIONS 13-3-202,
13-3-205, 13-3-206, 13-3-207, 13-3-212, AND 13-3-213, MCA; AND
REPEALING SECTIONS 13-3-203 AND 13-3-204, MCA.
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Be it enacted by the Legislature of the State of Montana:
Section 1. Section 13-3-202, MCA, is amended to read:

“13-3-202. Definitions. As used in this part, unless the context indicates
otherwise, the following definitions apply:

(1) “Accessible” means accessible to individuals with disabilities and elderly
individuals for purposes of voting as determined in accordance with standards
established by the secretary of state under 13-3-205.

(2) “Disability” means a temporary or permanent physical impairment such
as:

(a) 1mpaired vision;

(b) impaired hearing; or

(c) impaired mobility. Individuals having impaired mobility include those

who require use of a wheelchair and those who are ambulatory but are
physically impaired because of age, disability, or disease.

(3) “Elderly” means 65 years of age or older.

(4) “Election” means a general, special, or primary election held in an
even-numbered year, as provided for in 13-1-104(1) and 13-1-107(1).

(5) “Inaccessible” means not accessible under standards adopted pursuant to
13-3-205.

(6) “Rural polling place” means a location that is expected to serve less than
200 registered electors.”

Section 2. Section 13-3-205, MCA, is amended to read:

“13-3-205. Adoption of standards for polling place accessibility —
rulemaking authority. (1) {a) The secretary of state, with advice from election
administrators and individuals with disabilities and elderly individuals, shall
establish standards for accessibility of polling places.

HB)2) (a) Fer Standards for polling places approved pursuant to this
subsection (1) prior to October 1, 2005, the-standardswhenever-pessible; must
be consistent with the standards for acce551b111ty established by the American
national standards institute and the uniform federal accessibility standards.

2)(b) Peling Standards for polling places approved on or after October 1,
2005, must comply with the accessibility standards in the Americans With
Disabilities Act of 1990, 42 U.S.C. 12101, et seq.

(3) The secretary of state:

(a) may adopt rules to implement the provisions of this part, and

(b) shall adopt rules to implement the exemption provisions of 13-3-212.”
Section 3. Section 13-3-206, MCA, is amended to read:

“13-3-206. Survey of polling places to determine accessibility —
procedures. (1) Exeept-as-providedin13-3-207and13-3-211,the The election
administrator in each county shall conduct an onsite survey of each polling place
used in an election to determine whether sueh—poling place it meets the
standards for accessibility established under 13-3-205.

(2) Each election administrator shall conduct the survey in a manner that
represents the path of travel that an elector would reasonably be expected to
take in order to reach the polling place on election day.
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(3) A polling place that has been surveyed
pursuant to this section need not be surveyed again se—leng—as unless the
conditions of accessibility remainunchanged change.”

Section 4. Section 13-3-207, MCA, is amended to read:

“13-3-207. Polling place classifications. (1} As a result of the survey
provided in 13-3-206, each polling place must be classified as:

{a)(1) accessible; or
$)(2) inaccessible;

Section 5. Section 13-3-212, MCA, is amended to read:

“13-3-212. Exemptlon if no access1b1e polllng place is reasonably
avallable 0

2)(1) Fhe Ifan election administrator desires to designate as apollmgplace
a location that is inaccessible, the election administrator shall shall make a
request in writing to the secretary of state asking that an inaccessible polling
place be exempt from the standards for accessibility.

(2) The secretary of state may grant an exemption pursuant to rules adopted
under 13-3-205 if:

{a) all potential polling places have been surveyed and it is determined that:
(a) ne an accessible polling place is not available; and

{b} the county cannot safely or reasonably make a polling place temporarily
accessible in the area involved:; or
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(b) the location is a rural polling place and deszgnatzon of an accessible

fac1hty as a polling place if-itstoeationrequires will require excessive travel or
Hmpeses meose other hardships for the majority of qualified electors in the

precinct.”

Section 6. Section 13-3-213, MCA, is amended to read:

“13-3-213. Alternative means for casting ballot. (1) The election
administrator shall provide individuals with disabilities and elderly individuals
an alternative means for casting a ballot on election day if they are assigned to
an inaccessible polling place. These alternative means for casting a ballot
include:

(a) delivery of a ballot to the elector as provided in 13-13-118;

(b) voting by absentee ballot as provided in 13-13-222; and

(c) prearranged assignment to an accessible polling place within the county.

(2) An elector with a disability or an elderly elector assigned to an
inaccessible polling place who desires to vote at an accessible polling place:

(a) shall request assignment to an accessible polling place by notifying the
election administrator in writing at least 7 days preceding the election;

(b) must be assigned to the nearest accessible polhng place er-technieally
inaeeessible-pelingplaee for the purpose of voting in the election;

(c) shall sign the elector’s name on a special addendum to the official precinct
register as required in 13-2-601; and

(d) must receive the same ballot to which the elector is otherwise entitled.

(3) For the purpose of subsection (2), the ballot cast at an alternative polling
place must be processed and counted in the same manner as an absentee ballot.”

Section 7. Repealer. Sections 13-3-203 and 13-3-204, MCA, are repealed.
Approved April 17, 2007

CHAPTER NO. 229
[SB 527]

AN ACT REVISING WHEN CONDOMINIUM CONSTRUCTION IS EXEMPT
FROM REVIEW UNDER CERTAIN PROVISIONS OF THE MONTANA
SUBDIVISION AND PLATTING ACT; AMENDING SECTION 76-3-203,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 76-3-203, MCA, is amended to read:

“76-3-203. Exemption for certain condominiums. Condominiums
constructed on land divaded subdivided in compliance with parts 5 and 6 of this
chapter or on lots within incorporated cities and towns are exempt from the
provisions of this chapter if:

(1) the approval of the original divisien subdivision of land expressly
contemplated the construction of the condominiums and any applicable park
dedication requirements in 76-3-621 are complied with; or

(2) the condominium proposal is in conformance with applicable local zoning
regulations where when local zoning regulations are in effect.”
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Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 17, 2007

CHAPTER NO. 230
[HB 12]

AN ACT GENERALLY REVISING LAWS RELATED TO PROSECUTION
SERVICES; PROVIDING LEGISLATIVE FINDINGS; REVISING THE
FUNDING OF AND BUDGETING FOR COUNTY ATTORNEY SALARIES;
CLARIFYING CERTAIN PROVISIONS ON COUNTY POPULATION AND
FULL-TIME OR PART-TIME COUNTY ATTORNEY POSITIONS;
PROVIDING FOR THE STATUTORY APPROPRIATION OF STATE
CONTRIBUTIONS FOR COUNTY ATTORNEY SALARIES; AMENDING
SECTIONS 7-4-2502, 7-4-2503, 7-4-2704, 7-4-2706, 17-7-112, AND 17-7-502,
MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Legislative findings — county attorney workload and
salaries. The legislature finds that:

(1) a significant portion of the work done by county attorneys is for the
prosecution of criminal cases under state law and for the enforcement of state
civil law concerning child abuse and neglect pursuant to Title 41, chapter 3;

(2) the county attorney workloads vary greatly from county to county;

(3) 1t is in the state’s best interest to promote consistent statewide
prosecution services and to support the office of county attorney as a career
position that will attract experienced and well-qualified attorneys, especially
considering the enactment of a statewide public defender system in 2005;

(4) because a county attorney is an elected county official and has a vital role
in providing civil legal services to the county and because each county has
unique needs to consider, the county attorney’s salary should be set by the
county;

(5) because county attorneys provide both state and county services, the
responsibility for funding county attorney salaries should be a responsibility
shared by the state and the counties; and

(6) the state’s funding responsibility should be met through a predictable
and ongoing appropriation, thus through a statutory appropriation.

Section 2. Section 7-4-2502, MCA, is amended to read:

“7-4-2502. Payment of salaries of county officials and assistants —
state share for county attorney — statutory appropriation. (1) The
salaries of the county officers and their assistants may be paid monthly, twice
monthly, or every 2 weeks out of the general fund of the county and upon the
order of the board of county commissioners.

(2) €& The fundmg for the salary ef and health insurance beneﬁts for the
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shared responsibility of the state and the county. The state’s share is payable as
provided in subsection (3).

(3) (a) For each fiscal year, the department of justice shall pay to each county
and consolidated government the amount calculated under subsection (3)(b).
Payments must be made quarterly.

(b) (i) For each county and consolidated government with a full-time county
attorney, the amount paid each fiscal year must be equal to 50% of 85% of a
district court judge’s salary most recently set under 3-5-211 plus an amount
equal to 50% of the employer contribution for group benefits under 2-18-703(2)
for an employee as defined in 2-18-701.

(it) For each county and consolidated government with a part-time county
attorney, the total amount paid each fiscal year must be equal to the amount
calculated under subsection (3)(b)(i) prorated according to the position’s regular
work hours.

(c) For the purpose of this subsection (3), the following definitions apply:

(i) “Full-time county attorney” means that as of July 1 immediately preceding
the regular legislative session, the county attorney position has been established
as a full-time position pursuant to 7-4-2706.

(it) “Part-time county attorney” means that as of July 1 immediately
preceding the regular legislative session, the county attorney position has been
established as a part-time position pursuant to 7-4-2706.

(iit) “Salary” means wage plus the employer contributions required for
retirement, workers’ compensation insurance, and the Federal Insurance
Contributions Act as determined for a district court judge.

(4) The amount to be paid to each county pursuant to subsection (3) is
statutorily appropriated, as provided in 17-7-502, from the general fund to the
department of justice.

3}(5) The board may, under limitations and restrictions prescribed by law,
fix the compensation of all county officers not otherwise fixed by law and provide
for the payment of the compensation and may, for all or the remainder of each
fiscal year, in conjunction with setting salaries for other officers as provided in
7-4-2504, set their salaries at the prior fiscal year level.”

Section 3. Section 7-4-2503, MCA, is amended to read:

“7-4-2503. Salary schedule for certain county officers — county
compensation board. (1) (a) The salary paid to the county treasurer, county
clerk and recorder, clerk of the district court, county assessor, county
superintendent of schools, county sheriff, county surveyor in counties where
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county surveyors receive salaries as provided in 7-4-2812, justice of the peace,
and county auditor in all counties where the office is authorized must be
established by the county governing body based upon the recommendations of
the county compensation board provided for in subsection (4).

(b) The annual salary established pursuant to subsection (1)(a) must be
uniform for all county officers referred to in subsection (1)(a).

(2) (a) An elected county superintendent of schools must receive, in addition
to the salary based upon subsection (1), the sum of $400 a year, except that an
elected county superintendent of schools who holds a master of arts degree or a
master’s degree in education, with an endorsement in school administration,
from a unit of the Montana university system or an equivalent institution may,
at the discretion of the county commissioners, receive, in addition to the salary
based upon subsection (1), up to $2,000 a year.

(b) The county sheriff must receive, in addition to the salary based upon
subsection (1), the sum of $2,000 a year.

(c) The county sheriff must receive a longevity payment amounting to 1% of
the salary determined under subsection (1) for each year of service with the
sheriff’s office, but years of service during any year in which the salary was set at
the level of the salary of the prior fiscal year may not be included in any
calculation of longevity increases. The additional salary amount provided for in
this subsection may not be included in the salary for purposes of computing the
compensation for undersheriffs and deputy sheriffs as provided in 7-4-2508.

(d) If the clerk and recorder is also the county election administrator, the
clerk and recorder may receive, in addition to the base salary provided in
subsection (1)(a), up to $2,000 a year. The additional salary provided for in this
subsection (2)(d) may not be included as salary for the purposes of computing the
compensation of any other county offlcers or employees

{eyEaech Subject to subsection (3)(b), the salary for the county attorney must
be set as provided in subsection (4).

(b) If the uniform base salary set for county officials pursuant to subsection
(] ) is mcreased then the county attorney is entitled to an at least the same

would cause the county attorney’s salary to exceed the salary of a district court
Jjudge.

{(c) (1) After completing 4 years of service as deputy county attorney, each
deputy county attorney is entitled to an increase in salary of $1,000 on the
anniversary date of employment as deputy county attorney. After completing 5
years of service as deputy county attorney, each deputy county attorney is
entitled to an additional increase in salary of $1,500 on the anniversary date of
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employment. After completing 6 years of service as deputy county attorney and
for each year of additional service up to completion of the 11th year of service,
each deputy county attorney is entitled to an additional annual increase in
salary of $500.

(i1) The years of service as a deputy county attorney accumulated prior to
July 1, 1985, must be included in the calculation of the longevity increase.

(4) (a) There is a county compensation board consisting of the county
commissioners, three of the county officials described in subsection (1)
appointed by the board of county commissioners, the county attorney, and two to
four resident taxpayers appointed initially by the board of county
commissioners to staggered terms of 3 years, with the initial appointments of
one or two taxpayer members for a 2-year term and one or two taxpayer
members for a 3-year term. The county compensation board shall hold hearings
annually for the purpose of reviewing the compensation paid to county officers.
The county compensation board may consider the compensation paid to
comparable officials in other Montana counties, other states, state government,
federal government, and private enterprise.

(b) The county compensation board shall prepare a compensation schedule
for the elected county officials, including the county attorney, for the succeeding
fiscal year. The schedule must take into consideration county variations,
including population, the number of residents living in unincorporated areas,
assessed valuation, motor vehicle registrations, building permits, and other
factors considered necessary to reflect the variations in the workloads and
responsibilities of county officials as well as the tax resources of the county.

(c) A recommended compensation schedule requires a majority vote of the
county compensation board, and at least two county commissioners must be
included in the majority. A recommended compensation schedule may not
reduce the salary of a county officer that was in effect on May 1, 2001.

(d) The provisions of this subsection (4) do not apply to a county that has
adopted a charter form of government or to a charter, consolidated city-county
government.”

Section 4. Section 7-4-2704, MCA, is amended to read:

“7-4-2704. Limitations on activities of county attorneys and deputy
county attorneys. (1) The county attorney, except for his the county attorney’s
own services, must may not present any a claim, account, or other demand for
allowance against the county or in any way advocate the relief asked on the
claim or demand made by another.

(2) In Except as provided in subsection (4), in each county with-a-poepulation
in-exeess-of-30;000; in which the office of county attorney is a full-time position
pursuant to 7-4-2706, the county attorney is prohibited from engaging in the
private practice of law or sharing directly or indirectly in the profits of any
private practice of law, except that he the county attorney may engage in

self-representation and may represent the county attorney’s represent-himself
and-his immediate family and-exeept-asprovided-in-subseetion(4).

(3) Any Except as provided in subsection (4), a deputy county attorney in a
countymﬁwpep&}&ﬁeﬂaﬁexees&e{ﬁ%@% in which the office of county attorney
is a full-time position pursuant to 7-4-2706 and who is paid 70% or more of the
county attorney’s salary is prohibited from engaging in the private practice of
law or sharing directly or indirectly in the profits of any private practice of law,
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except as to those matters in which he the deputy county attorney has a direct
interest and except as provided in subsection (4).

(4) Any elected or appointed county attorney and any deputy county
attorney shall must, upon demonstration of need to the board of county
commissioners, be granted a period of time, not to exceed 3 months from the date
ke that the person takes office, to complete any pending matters remaining from
any a previous private practice of law. During suek that time, the county
attorney and any appointed deputy are bound by the customary rules of ethics
applicable to attorneys at law.”

Section 5. Section 7-4-2706, MCA, is amended to read:

“7-4-2706. County attorney to be full or part time — resolution —
salary. (1) (o) In any a county with a population of less than 30,000, the county
commissioners may, upen with the consent of the county attorney, enduly1-of
any-year by resolution effective July 1 of any year establish the office of county

attorney as a full- tlme or part- tzme p051t10n subjeet-to-theprovisions-of 7-4-2701

(b) A copy of a resolution adopted under subsection (1)(a) must be provided to
the department of justice.

(2) In a county with a population of 30,000 or more, the office of county
attorney must be a full-time position.”

Section 6. Section 17-7-112, MCA, is amended to read:

“17-7-112. Submission deadlines —budgeting schedule. The following
is the schedule for the preparation of a state budget for submission to the
legislature convening in the following year:

(1) By August 1, forms necessary for preparation of budget estimates must
be distributed pursuant to 17-7-111(2).

(2) €& By September 1, each agency shall submit the information required
under 17 7- 111 to the budget dlrector qlh&depa%tmeﬁ%efﬂﬂst}e&shal%sabm&t

(3) By September 1, the budget dlrector shall submit each state agency’s
budget request requlred under 17-7-111(3) to the legislative fiscal analyst. The
transfer of budget information must be done on a schedule mutually agreed to by
the budget director and the legislative fiscal analyst in a manner that facilitates
an even transfer of budget information that allows each office to maintain a
reasonable staff workflow.

(4) By October 10, the budget director shall furnish the legislative fiscal
analyst with a preliminary budget reflecting the base budget in a format agreed
upon by both the office of budget and program planning and the legislative fiscal
analyst.
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(5) By October 30, a budget request must be prepared by the budget director
and submitted to the legislative fiscal analyst on behalf of any agency that did
not present the information required by this section. The budget request must
be based upon the budget director’s studies of the operations, plans, and needs of
the institution, university unit, or agency.

(6) By November 1, the budget director shall furnish the legislative fiscal
analyst with a present law base for each agency and a copy of the documents that
reflect the anticipated receipts and other means of financing the base budget
and present law base for each fiscal year of the ensuing biennium. The material
must be in a format agreed upon by both the office of budget and program
planning and the legislative fiscal analyst.

(7) By November 12, the budget director shall furnish the legislative fiscal
analyst with the documents, in a format agreed upon by both the office of budget
and program planning and the legislative fiscal analyst, that reflect
expenditures to the second level, as provided in 17-1-102(3), by funding source
and detailed by accounting entity.

(8) By November 15, the proposed pay plan schedule and the information
technology summary required by 17-7-111(4), a preliminary budget that meets
the statutory requirements for submission of the budget to the legislature, and a
summary of the preliminary budget designed for distribution to members and
members-elect of the legislature must be submitted to the legislative fiscal
analyst.

(9) By December 15, the budget director shall submit a preliminary budget
to the governor and to the governor-elect, if there is one, as provided in 17-7-121,
and shall furnish the legislative fiscal analyst with all amendments to the
preliminary budget.

(10) By January 7, recommended changes proposed by a governor-elect must
be transmitted to the legislative fiscal analyst and the legislature as provided in
17-7-121.7

Section 7. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; 7-4-2502; 10-2-603; 10-3-203;
10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
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23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 37-43-204;
37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206; 44-13-102;
50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115; 61-3-415;
69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362; 80-2-222;
80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115; 90-1-205;
90-3-1003; and 90-9-306.

(4) There is a statutory approprlatlon to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L.. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 8. Effective date. [This act] is effective July 1, 2007.
Approved April 23, 2007

CHAPTER NO. 231
[HB 526]

AN ACT REVISING THE TERRITORIAL INTEGRITY ACT LAWS TO AVOID
WASTEFUL DUPLICATION OF FACILITIES; CLARIFYING AND
DEFINING CERTAIN TERMS; ELIMINATING THE REBUTTABLE
PRESUMPTION THAT THE NEAREST LINE IS THE LEAST-COST
ELECTRIC SERVICE FACILITY FOR A NEW CUSTOMER; CLARIFYING
ELECTRIC SERVICE FACILITIES PROVIDED TO LARGE CUSTOMERS;
PROVIDING A PROCESS FOR SERVICING NEW SUBDIVISIONS;
PROVIDING A DISPUTE RESOLUTION PROCESS; AMENDING SECTIONS
69-5-102, 69-5-105, 69-5-106, AND 69-5-110, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 69-5-102, MCA, is amended to read:

“69-5-102. Definitions. When used in this part, the following definitions
apply:

(1) “Agreement” means a written agreement between two or more electric
facilities providers that identifies the geographical area to be served exclusively

by each electric facilities provider that is a party to the agreement and any terms
and conditions pertinent to the agreement.
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(2) “Cost” means the gross cost of constructing new electric service facilities to
the premises, using new materials and similar design standards required to
meet the load, from a point where there is existing electrical capacity to serve.

« " A o 9

3)(3) “Electric facilities provider” means any utility that provides electric
service facilities to the public.

“4)(4) “Electric service facilities” means any distribution or transmission
system or related facility necessary to provide electricity to the premises,
including lines.

(5) “Large customer” means any premises, except subdivisions, with the
estimated connected load for full operation at an individual service for the
premises of 500 kilowatts or larger.

(6) “Line” means any eleetriesupply-eonduetor material that is used to convey
electrical energy and that is normally energized between 2,400 volts phase to
ground and 14,400 volts phase to ground.

(7) “Premises” means a building, residence, structure, irrigation pump, or
facility to which electric service facilities are provided or are to be installeds:.
hewever However, two or more buildings, structures, irrigation pumps, or
facilities that are located on one tract or contiguous tracts of land and that are
used by one electric consumer for farming, business, commercial, industrial,
institutional, governmental, or trailer court purposes must together constitute
one premises, except that any building, structure, irrigation pump, or facility,
other than a trailer court, may not, together with any other building, structure,
irrigation pump, or facility, constitute one premises if the electric service to it is
separately metered and the charges for that service are calculated
independently of charges for service to any other building, structure, irrigation
pump, or facility.

(8) “Regulated utility” means any electric utility regulated by the commission
pursuant to Title 69, chapter 3, on May 2, 1997, including the public utility’s
successors or assignees.

(9) “Subdivision” has the meaning provided for in 76-3-103. The definition
includes subdivisions that may be developed in one or more phases of
development at different periods of time.

8)(10) “Utility” means a public utility regulated by the commission
pursuant to Title 69, chapter 3, or a utility qualifying as an electric cooperative
pursuant to Title 35, chapter 18, or their successors or assignees.

(11) “Vector” means a straight line between two points.”

Section 2. Section 69-5-105, MCA, is amended to read:

“69-5-105. Service to new consumers. (1) Subjeet-to-thispart; Except as
provided in 69-5-106 and [section 5], the electric facilities provider having that
has a line nearest the premises; and that has the capacity to serve the premises,
as measured in accordance with subsection (2), shall provide electric service
facilities to the premises initially requiring service after May 2, 1997—whiech
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(2) All measurements under this part must be made on the shortest sﬁaaighfe
Hne vector that can be drawn from the eonduetor [ine nearest the premises to the
nearest permanent portion of the premises.

Section 3. Section 69-5-106, MCA, is amended to read:

“69-5-106. Electric service facilities to large customers. (1) An-eleetrie
A regulated utility electric facilities provider has the right to furnish electric

servme fac1htles to aﬁy—pfemfses—ﬁ—&he—esﬁmated—eeﬁﬁeeted—}ead—fer—fﬂﬂ

d&teﬂaf—m}ﬁal—seﬁﬂee—aﬂd the premlses of a large customer 1f the e}eebﬂe
regulated utility electric facilities provider can extend its electrzc servzce
facilities to the premlses of a large customer at less cost

than other electric facilities providers. The
estimated connected load must be determined from the plans and specifications
prepared for construction of the premises or, if an estimate is not available, must
be determined by mutual agreement of the electrlc fac1ht1es provider and the
large customer '

Section 4. Section 69-5-110, MCA, is amended to read:

“69-5-110. Jurisdiction of district courts over disputes. The district
courts of the county or counties within which the premises, vectors, or lines
involved in any dispute are located have jurisdiction under this part over all
electric facilities providers subject to this part.”

Section 5. Service to new subdivisions. (1) Except as provided in
69-5-108, if two or more electric facilities providers have lines in general
proximity to a new subdivision, electric service to the new subdivision must be
apportioned by drawing a series of vectors through the subdivision equidistant
from the lines of each electric facilities provider with that part of the subdivision
closest to an electric facilities provider’s line receiving service from that electric
facilities provider.
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(2) Nothing in this section prohibits electric facilities providers from
agreeing among themselves on how to provide service to a new subdivision.

Section 6. Review by independent consultant. (1) If electric facilities
providers that have provided cost estimates to a new large customer are unable
to reach agreement as to which electric facilities provider can provide electric
service facilities at the least cost, an independent consultant engineer agreeable
to both electric facilities providers or, in the event of failure of the electric
facilities providers to agree on a consultant engineer, an independent
consultant engineer selected by the district court having jurisdiction, as
provided in 69-5-110, shall determine which electric facilities provider can
extend its line to the new large customer at the least cost. The cost of those
engineering services must be paid equally by the electric facilities providers
involved.

(2) Ifelectric facilities providers proposing to provide service to a subdivision
do not agree on the location of a vector, as provided in [section 5(1)], an
independent consultant engineer agreeable to both electric facilities providers
or, in the event of failure of the electric facilities providers to agree on a
consultant engineer, an independent consultant engineer selected by the
district court having jurisdiction, as provided in 69-5-110, shall determine the
location of a vector. The cost of those engineering services must be paid equally
by the electric facilities providers involved.

(3) If electric facilities providers having lines near the premises of a new
consumer do not agree if a line has capacity to serve the premises, an
independent consultant engineer agreeable to both electric facilities providers
or, in the event of failure of the electric facilities providers to agree on a
consultant engineer, an independent consultant engineer selected by the
district court having jurisdiction, as provided in 69-5-110, shall determine if a
line has capacity to serve the premises. The cost of those engineering services
must be paid equally by the electric facilities providers involved.

Section 7. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Section 8. Codification instruction. [Sections 5 and 6] are intended to be
codified as an integral part of Title 69, chapter 5, part 1, and the provisions of
Title 69, chapter 5, part 1, apply to [sections 5 and 6].

Section 9. Effective date. [This act] is effective on passage and approval.

Section 10. Applicability. [This act] does not apply to any pending
litigation filed under the Territorial Integrity Act on or before [the effective date
of this act].

Approved April 23, 2007

CHAPTER NO. 232
[HB 540]

AN ACT REVISING SILICOSIS BENEFITS; APPROPRIATING FUNDS TO
THE DEPARTMENT OF LABOR AND INDUSTRY TO INCREASE
SILICOSIS BENEFITS BY $50 A MONTH FOR EACH INDIVIDUAL
RECEIVING BENEFITS; AMENDING SECTIONS 39-73-101, 39-73-103,
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39-73-104, 39-73-107, AND 39-73-109, MCA; AND PROVIDING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 39-73-101, MCA, is amended to read:

“39-73-101. Definitions. (1) “Examining board” means a well-qualified
physician or physicians, as designated by the department of labor and industry.

(2) The term “gainful occupation” may not be construed to mean occasional
or intermittent light employment where the ability to do manual labor is not
essential but means any person having an income from any other source
exceeding $3060-per $350 a month.

(3) “Payments” means money payments to persons having silicosis.

(4) “Silicosis” means a fibrotic condition of the lungs due to the inhalation of
silica dust.”

Section 2. Section 39-73-103, MCA, is amended to read:

“39-73-103. Conformity with acts of federal government. If the
government of the United States makes grants to states in aid of and allowing
payments to persons having silicosis, the department of labor and industry is
authorized to administer the grants-in-aid and payments in addition to grants
made by this chapter. The total payments to any individual under this chapter
may not exceed $306 $§350 a month, exclusive of any grants made by congress.”

Section 3. Section 39-73-104, MCA, is amended to read:

“39-73-104. Eligibility requirements for benefits. Payment must be
made under this chapter to any person who:

(1) has silicosis, as defined in 39-73-101, that results in the person’s total
disability so as to render it impossible for the person to follow continuously any
substantially gainful occupation;

(2) hasresided in and been an inhabitant of the state of Montana for 10 years
or more immediately preceding the date of the application;

(3) is not receiving, with respect to any month for which the person would
receive a payment under this chapter, compensation under 39-71-115 equal to
the sum of $360 $350.”

Section 4. Section 39-73-107, MCA, is amended to read:

“39-73-107. Amount of payments. Subject to the provisions of this
chapter and the deductions provided in this chapter, any person who has
silicosis and who has, subject to the regulations and standards of the
department of labor and industry, been determined by the department to be
entitled to payment under this chapter for silicosis must be granted a payment
by the department of $366 $350 a month, subject to any additional
appropriations. If the person is receiving payments under 39-71-715 that are
less in the aggregate than $300 $350, then the person is entitled to a payment
under this chapter of the difference between the amount received under
39-71-715 and $3060 $350 a month. The legislature shall authorize additional
appropriations that may be necessary to make the increased monthly payments
provided in this section.”

Section 5. Section 39-73-109, MCA, is amended to read:

“39-73-109. Payment of benefits to surviving spouse. (1) Upon the
death of a person receiving payments for silicosis under 39-73-104 or 39-73-108,
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the surviving spouse, as long as the spouse remains unmarried, is entitled to
receive the payments granted to the deceased spouse.

(2) A person who otherwise is qualified to receive payments under
subsection (1) but whose spouse died prior to March 14, 1974, is eligible to begin
receiving $366 $350 a month.”

Section 6. Appropriation. The following money is appropriated from the
general fund to the department of labor and industry to fund an increase of $50 a
month for each individual who receives silicosis benefits:

Fiscal year 2008 $21,000
Fiscal year 2009 $21,000
Section 7. Effective date. [This act] is effective July 1, 2007.
Approved April 23, 2007

CHAPTER NO. 233
[SB 185]

AN ACT PROVIDING FOR THE OPERATION OF ELECTRIC VEHICLES;
DEFINING “MEDIUM-SPEED ELECTRIC VEHICLE”; PROHIBITING
OPERATION OF A MEDIUM-SPEED ELECTRIC VEHICLE ON CERTAIN
HIGHWAYS; REQUIRING CERTAIN EQUIPMENT ON A MEDIUM-SPEED
ELECTRIC VEHICLE; ALLOWING FOR THE OPERATION OF A VEHICLE
EQUIPPED A CERTAIN WAY WITHOUT A MOTORCYCLE
ENDORSEMENT; AMENDING SECTIONS 61-1-101 AND 61-5-102, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-1-101, MCA, is amended to read:

“61-1-101. Definitions. As used in this title, unless the context indicates
otherwise, the following definitions apply:

(1) (a) “Authorized agent” means a person who has executed a written
agreement with the department and is specifically authorized by the
department to electronically access and update the department’s motor vehicle
titling, registration, or driver records, using an approved automated interface,
for specific functions or purposes upon behalf of a third party.

(b) For purposes of this subsection (1), “person” means an individual,
corporation, partnership, limited partnership, limited liability company,
association, joint venture, state agency, local government unit, another state
government, the United States, a political subdivision of this or another state, or
any other legal or commercial entity.

(2) “Authorized agent agreement” means the written agreement executed
between an authorized agent and the department that sets the technical and
operational program standards, compliance criteria, payment options, and
service expectations by which the authorized agent must operate in performing
specific motor vehicle or driver-related record functions.

(3) “Bus” means a motor vehicle designed for carrying more than 10
passengers and used for the transportation of persons and any other motor
vehicle, other than a taxicab, designed and used for the transportation of
persons for compensation.
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(4) (a) “Camper” means a structure designed to be mounted in the cargo area
of a truck or attached to an incomplete vehicle for the purpose of providing
shelter for persons. The term includes but is not limited to a cab-over, half
cab-over, noncab-over, telescopic, and telescopic cab-over.

(b) The term does not include a truck canopy cover or topper.

(5) “Certificate of title” means the paper record issued by the department or
by the appropriate agency of another jurisdiction that establishes a verifiable
record of ownership between an identified person or persons and the motor
vehicle specifically described in the record and that provides notice of a
perfected security interest in the motor vehicle.

(6) “Commercial driver’s license” means:

(a) a driver’s license issued under or granted by the laws of this state that
authorizes a person to operate a class of commercial motor vehicle; and

(b) the privilege of a person to drive a commercial motor vehicle, whether or
not the person holds a valid commercial driver’s license.

(7) (a) “Commercial motor vehicle” means a motor vehicle or combination of
motor vehicles used in commerce to transport passengers or property if the
vehicle:

(i) has a gross combination weight rating or a gross combination weight of
26,001 pounds or more, whichever is greater, inclusive of a towed unit with a
gross vehicle weight rating of more than 10,000 pounds;

(i1) has a gross vehicle weight rating or a gross vehicle weight of 26,001
pounds or more, whichever is greater;

(i11) is designed to transport at least 16 passengers, including the driver;
(iv) is a school bus; or

(v) is of any size and is used in the transportation of hazardous materials as
defined in 61-8-801.

(b) The following vehicles are not commercial motor vehicles:

(1) an authorized emergency service vehicle:

(A) equipped with audible and visual signals as required under 61-9-401 and
61-9-402; and

(B) entitled to the exemptions granted under 61-8-107;

(i1) a vehicle:

(A) controlled and operated by a farmer, family member of the farmer, or
person employed by the farmer;

(B) used to transport farm products, farm machinery, or farm supplies to or
from the farm within Montana within 150 miles of the farm or, if there is a
reciprocity agreement with a state adjoining Montana, within 150 miles of the
farm, including any area within that perimeter that is in the adjoining state;
and

(C) not used to transport goods for compensation or for hire; or

(111) a vehicle operated for military purposes by active duty military
personnel, a member of the military reserves, a member of the national guard on
active duty, including personnel on full-time national guard duty, personnel in
part-time national guard training, and national guard military technicians, or
active duty United States coast guard personnel.



1045 MONTANA SESSION LAWS 2007 Ch. 233

(¢) For purposes of this subsection (7):

(1) “farmer” means a person who operates a farm or who is directly involved
in the cultivation of land or crops or the raising of livestock owned by or under
the direct control of that person;

(i1) “gross combination weight rating” means the value specified by the
manufacturer as the loaded weight of a combination or articulated vehicle;

(i1i) “gross vehicle weight rating” means the value specified by the
manufacturer as the loaded weight of a single vehicle; and

(iv) “school bus” has the meaning provided in 49 CFR 383.5.
(8) “Commission” means the state transportation commission.

(9) “County where a vehicle is domiciled” means the county in which the
vehicle owner permanently resides or, if a vehicle is owned by a corporation or is
leased or used for commercial purposes, the county in which the vehicle is
permanently assigned or most frequently used, dispatched, or controlled.

(10) “Custom vehicle” means a motor vehicle other than a motorcycle that:

(a) (1) was manufactured with a model year after 1948 and that is at least 25
years old; or

(i1) was built to resemble a vehicle manufactured after 1948 and at least 25
years before the current calendar year, including a kit vehicle intended to
resemble a vehicle manufactured after 1948 and that is at least 25 years old; and

(b) has been altered from the manufacturer’s original design or has a body
constructed from nonoriginal materials.

(11) (a) “Dealer” means a person, firm, association, or corporation that, for
commission or profit, engages in whole or in part in the business of buying,
selling, exchanging, accepting on consignment, or acting as a broker, as defined
in 61-4-131, of new or used motor vehicles, trailers, semitrailers, or pole trailers
that are not registered in the name of the person, firm, association, or
corporation and that are required to be licensed under chapter 4 of this title.

(b) The term does not include the following:

(1) receivers, trustees, administrators, executors, guardians, or other
persons appointed by or acting under a judgment or order of any court of
competent jurisdiction;

(i1) employees of the persons included in subsection (11)(b)(i) when engaged
in the specific performance of their duties as employees; or
(i11) public officers while performing or in the operation of their duties.

(12) “Declared weight” means the total unladen weight of a vehicle plus the
weight of the maximum load to be carried on the vehicle as stated by the
registrant in the application for registration.

(13) “Department” means the department of justice acting directly or
through its duly authorized officers or agents.

(14) “Dolly or converter gear” means a device consisting of one or two axles
with a fifth wheel and trailer tongue used to support the forward end of a
semitrailer, converting a semitrailer into a trailer.

(15) “Driver” means a person who drives or is in actual physical control of a
vehicle.
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(16) “Driver’s license” means a license or permit to operate a motor vehicle
issued under or granted by the laws of this state, including:

(a) any temporary license or instruction permit;

(b) the privilege of any person to drive a motor vehicle, whether or not the
person holds a valid license;

(c) any nonresident’s driving privilege;
(d) a motorcycle endorsement; or
(e) a commercial driver’s license.

(17) “Electric personal assistive mobility device” means a device that has two
nontandem wheels, is self-balancing, and is designed to transport only one
person with an electric propulsion system that limits the maximum speed of the
device to 12 1/2 miles an hour.

(18) “For hire” means an action performed for remuneration of any kind,
whether paid or promised, either directly or indirectly, or received or obtained
through leasing, brokering, or buy-and-sell arrangements from which a
remuneration is obtained or derived for transportation service.

(19) “Gross vehicle weight” means the weight of a vehicle without load plus
the weight of any load on the vehicle.

(20) “Highway” or “public highway” means the entire width between the
boundary lines of every publicly maintained way when any part of the publicly
maintained way is open to the use of the public for purposes of vehicular travel.

(21) “Highway patrol officer” means a state officer authorized to direct or
regulate traffic or to make arrests for violations of traffic regulations.

(22) “Implement of husbandry” means a vehicle that is designed for
agricultural purposes and exclusively used by the owner of the vehicle in the
conduct of the owner’s agricultural operations.

(23) “Kit vehicle” is a motor vehicle assembled from a manufactured kit
either as:

(a) a complete kit, consisting of a prefabricated body and chassis, to
construct a new motor vehicle; or

(b) a kit with a prefabricated body to be mounted to an existing motor vehicle
chassis and drivetrain, commonly referred to as a donor vehicle.

(24) “Light vehicle” means a motor vehicle commonly referred to as an
automobile, van, sport utility vehicle, or truck having a manufacturer’s rated
capacity of 1 ton or less.

(25) “Manufactured home” has the meaning provided in 15-1-101.

(26) “Manufacturer” includes any person, firm, corporation, or association
engaged in the manufacture of motor vehicles, trailers, or semitrailers as a
regular business.

(27) “Manufacturer’s certificate of origin” means the original paper record
produced and issued by the manufacturer of a vehicle or, if in a medium
authorized by the department, an electronic record created and transmitted by
the manufacturer of a vehicle to the manufacturer’s agent or a licensed dealer.
The record must establish the origin of the vehicle specifically described in the
record and, upon assignment, transfers of ownership of the vehicle to the person
or persons named in the certificate.
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(28) (a) “Medium-speed electric vehicle”is a motor vehicle, upon or by which a
person may be transported, that:

(i) has a maximum speed of 35 miles an hour as certified by the
manufacturer;

(it) is propelled by its own power, using an electric motor or other device that
transforms stored electrical energy into the motion of the vehicle;

(iti) stores electricity in batteries, ultracapacitors, or similar devices, which
are charged from the power grid or from renewable electrical energy sources;

(iv) is fully enclosed and includes at least one door for entry;

(v) has a wheelbase of 40 inches or greater and a wheel diameter of 10 inches
or greater;

(vi) exhibits a manufacturer’s compliance with 49 CFR, part 565, or displays
a 17-character vehicle identification number as provided in 49 CFR, part 565;

(vii) bears a sticker, affixed by the manufacturer or dealer, on the left side of
the rear window that indicates the vehicle’s maximum speed rating; and

(viit) as certified by the manufacturer, is equipped as provided in [section 3].

(b) A medium-speed electric vehicle must be treated as a light vehicle for
purposes of titling and registration under Title 61, chapter 3.

28)(29) “Mobile home” or “housetrailer” has the meaning provided in
15-1-101.

£29)(30) (a) “Motorboat” means a vessel, including a personal watercraft or
pontoon, propelled by any machinery, motor, or engine of any description,
whether or not the machinery, motor, or engine is the principal source of
propulsion. The term includes boats temporarily equipped with detachable
motors or engines.

(b) The term does not include a vessel that has a valid marine document
issued by the U.S. coast guard or any successor federal agency.

B0)(31) (a) “Motor carrier” means a person or corporation or its lessees,
trustees, or receivers appointed by a court that are operating motor vehicles
upon a public highway in this state for the transportation of property for hire on
a commercial basis.

(b) The term does not include motor carriers regulated under Title 69,
chapter 12.

B8H(32) (a) “Motorcycle” means a motor vehicle having not more than three
wheels in contact with the ground and a seat or saddle on which the operator sits
or a platform on which the operator stands and a driving wheel in contact with
the ground in addition to the wheels of the vehicle itself. A motorcycle may carry
one or more attachments and a seat for the conveyance of a passenger.

(b) The term does not include a tractor, a bicycle as defined in 61-8-102, a
motorized nonstandard vehicle, or a two- or three-wheeled all-terrain vehicle
that is used exclusively on private property.

B32)(33) (a) “Motor-driven cycle” means a motorcycle, including a motor
scooter, with a motor that produces 5 horsepower or less.

(b) The term does not include a bicycle, as defined in 61-8-102, or a motorized
nonstandard vehicle.

33)(34) “Motor home” means a motor vehicle:
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(a) designed to provide temporary living quarters, built as an integral part of
or permanently attached to a self-propelled motor vehicle chassis or van;

(b) containing permanently installed independent life support systems that
meet the ANSIA/A119.2 standard; and

(c) providing at least four of the following types of facilities:
(1) cooking, refrigeration, or icebox;

(i1) self-contained toilet;

(i11) heating or air-conditioning, or both;

(iv) potable water supply, including a faucet and sink; or

(v) separate 110-volt or 125-volt electrical power supply or a liquefied
petroleum gas supply; or both.

B4)(35) (a) “Motorized nonstandard vehicle” means a vehicle, upon or by
which a person may be transported, that:

(1) is propelled by its own power, using an internal combustion engine or an
electric motor;

(i1) has a wheelbase of less than 40 inches and a wheel diameter of less than
10 inches; and

(i11) does not display a manufacturer’s certification in accordance with 49
CFR, part 567, or have a 17-character vehicle identification number assigned by
the manufacturer in accordance with 49 CFR, part 565.

(b) The term includes but is not limited to a motorized skateboard and a
vehicle commonly known as a “pocket rocket”.

(c) The term does not include an electric personal assistive mobility device or
a motorized wheelchair or other low-powered, mechanically propelled vehicle
designed specifically for use by a physically disabled person.

£35)(36) (a) “Motor vehicle” means a vehicle propelled by its own power and
designed or used to transport persons or property upon the highways of the
state.

(b) The term does not include a bicycle as defined in 61-8-102 or a motorized
wheelchair or other low-powered, mechanically propelled vehicle that is
designed specifically for use by a physically disabled person and thatis used as a
means of mobility for that person.

36)(37) “New motor vehicle” means a motor vehicle, regardless of the
mileage of the vehicle, the legal or equitable title to which has never been
transferred by a manufacturer, distributor, or dealer to another person as the
result of a retail sale.

BD(38) “Nonresident” means a person who is not a resident of this state.

38)(39) (a) “Not used for general transportation purposes” means the
operation of a motor vehicle, registered as a collector’s item, a custom vehicle, or
a street rod, to or from a car club activity or event or an exhibit, show, cruise
night, or parade, or other occasional transportation activity.

(b) The term does not include operation of a motor vehicle for routine or
ordinary household maintenance, employment, education, or other similar
purposes.

B9)(40) (a) “Off-highway vehicle” means a self-propelled vehicle used for
recreation or cross-country travel on public lands, trails, easements, lakes,
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rivers, or streams. The term includes but is not limited to motorcycles,
quadricycles, dune buggies, amphibious vehicles, air cushion vehicles, and any
other means of land transportation deriving motive power from any source other
than muscle or wind.

(b) The term does not include:
(1) vehicles designed primarily for travel on, over, or in the water;
(i1) snowmobiles; or

(i11) vehicles otherwise issued a certificate of title and registered under the
laws of the state, unless the vehicle is used for off-road recreation on public
lands.

40)(41) “Operator” means a person who is in actual physical control of a
motor vehicle.

41H(42) “Owner” means a person who holds the legal title to a vehicle. If a
vehicle is the subject of an agreement for the conditional sale of the vehicle with
the right of purchase upon performance of the conditions stated in the
agreement and with an immediate right of possession vested in the conditional
vendee, or in the event a vehicle is subject to a lease, contract, or other legal
arrangement vesting right of possession or control, for security or otherwise, or
in the event a mortgagor of a vehicle is entitled to possession, then the owner is
the person in whom is vested the right of possession or control.

{42)(43) “Person” means an individual, corporation, partnership,
association, firm, or other legal entity.

{43)(44) “Personal watercraft” means a vessel that uses an outboard motor or
aninboard engine powering a water jet pump as its primary source of propulsion
and that is designed to be operated by a person sitting, standing, or kneeling on
the vessel rather than by the conventional method of sitting or standing in the
vessel.

44)(45) “Pole trailer” means a vehicle without power designed to be drawn
by another vehicle and attached to the towing vehicle by means of a reach or pole
or by being boomed or otherwise secured to the towing vehicle and ordinarily
used for transporting long or irregularly shaped loads such as poles, pipes, or
structural members capable generally of sustaining themselves as beams
between the supporting connections.

45)(46) “Police officer” means an officer authorized to direct or regulate
traffic or to make arrests for violations of traffic regulations.

46)(47) (a) “Quadricycle” means a four-wheeled motor vehicle, designed for
on-road or off-road use, having a seat or saddle upon which the operator sits and
a motor capable of producing not more than 50 horsepower.

(b) The term does not include golf carts.

4D(48) “Railroad” means a carrier of persons or property upon cars, other
than streetcars, operated upon stationary rails.

48)(49) (a) “Railroad train” or “train” means a steam engine or electric or
other motor, with or without cars coupled to the engine, that is operated upon
rails.

(b) The term does not include streetcars.
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49)(50) “Recreational vehicle” includes self-propelled vehicles originally
designed or permanently altered to provide temporary facilities for recreational,
travel, or camping use.

60)(51) “Registration” or “register” means the act or process of creating an
electronic record, maintained by the department, of the assignment of a license
plate or a set of license plates to and the issuance of a registration decal for a
specific vehicle, the ownership of which has been established or is presumed in
department records.

BH(52) “Registration decal” means an adhesive sticker produced by the
department and issued by the department, its authorized agent, or a county
treasurer to the owner of a motor vehicle, trailer, semitrailer, or pole trailer as
proof of payment of all fees imposed for the registration period indicated on the
sticker as recorded by the department under 61-3-101.

62)(53) “Registration receipt” means a paper record that is produced and
issued or, if authorized by the department, an electronic record that is
transmitted by the department, its authorized agent, or a county treasurer to
the owner of a vehicle that identifies a vehicle, based on information maintained
in the electronic record of title for the vehicle, and that provides evidence of the
payment of all fees required to be paid for the registration of the vehicle for the
registration period indicated in the receipt.

63)(54) “Retail sale” means the sale of a new motor vehicle or used motor
vehicle, a recreational vehicle, a trailer, a travel trailer, a motorcycle, a
quadpricycle, or special mobile equipment by a dealer to a person for purposes
other than resale.

64)(55) “Revocation” means that the driver’s license and privilege to drive a
motor vehicle on the public highways are terminated and may not be renewed or
restored. An application for a new license may be presented and acted upon by
the department after the expiration of the period of the revocation.

65)(56) “Roadway” means that portion of a highway improved, designed, or
ordinarily used for vehicular travel, exclusive of the berm or shoulder. In the
event that a highway includes two or more separate roadways, the term refers to
any roadway separately but not to all roadways collectively.

66)(57) (a) “Sailboat” means a vessel that uses a sail and wind as its primary
source of propulsion.

(b) The term does not include a canoe or kayak propelled by wind.

B6H(58) “Semitrailer” means a vehicle, with or without motive power, other
than a pole trailer, designed for carrying property and for being drawn by a
motor vehicle and constructed so that some part of its weight and that of its load
rests upon or is carried by another vehicle.

68)(59) “Snowmobile” means a self-propelled vehicle of an overall width of
48 inches or less, excluding accessories, that is designed primarily for travel on
snow or ice, that may be steered by skis or runners, and that is not otherwise
registered or licensed under the laws of the state of Montana.

£69)(60) “Special mobile equipment” means a vehicle not designed for the
transportation of persons or property on the highways but incidentally operated
or moved over the highways, including road construction or maintenance
machinery, ditch-digging apparatus, and well-boring apparatus. The fact that
equipment is permanently attached to a vehicle does not make the vehicle
special mobile equipment. The enumeration in this subsection is partial and
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does not exclude other vehicles that are within the general terms of this
subsection.

£60)(61) (a) “Specially constructed vehicle” means a motor vehicle, including
a motorcycle, that:

(1) was not originally constructed under a distinctive make, model, or type by
a generally recognized manufacturer of motor vehicles;

(i1) has been structurally modified so that it does not have the same
appearance as similar vehicles from a generally recognized manufacturer of
motor vehicles;

(ii1) has been constructed or assembled entirely from custom-built parts and
materials not obtained from other vehicles;

(iv) has been constructed or assembled by using major component parts from
one or more manufactured vehicles and that cannot be identified as a specific
make or model; or

(v) has been constructed by the use of a kit that cannot be visually identified
as a specific make or model.

(b) The term does not include a motor vehicle that has been repaired or
restored to its original design by replacing parts.

61H(62) (a) “Sport utility vehicle” means a light vehicle designed to transport
10 or fewer persons that is constructed on a truck chassis or that has special
features for occasional off-road use.

(b) The term does not include trucks having a manufacturer’s rated capacity
of 1 ton or less.

62)(63) (a) “Stop”, when required, means complete cessation from
movement.

(b) “Stop”, “stopping”, or “standing”, when prohibited, means any stopping
or standing of a vehicle, whether occupied or not, except when necessary to avoid
conflict with other traffic or in compliance with the directions of a police officer,
highway patrol officer, or traffic control sign or signal.

{63)(64) “Street” means the entire width between the boundary lines of every
publicly maintained way when any part of the publicly maintained way is open
to the use of the public for purposes of vehicular travel.

{64)(65) “Street rod” means a motor vehicle, other than a motorcycle, that:

(a) was manufactured prior to 1949 or was built to resemble a vehicle
manufactured before 1949, including a kit vehicle intended to resemble a
vehicle manufactured before 1949; and

(b) has been altered from the manufacturer’s original design or has a body
constructed from nonoriginal materials.

£65)(66) “Suspension” means that the driver’s license and privilege to drive a
motor vehicle on the public highways are temporarily withdrawn, but only
during the period of suspension.

{66)(67) “Temporary registration permit” means a paper record:

(a) issued by the department, an authorized agent, a county treasurer, or a
person, using a department-approved electronic interface after an electronic
record has been transmitted to the department, that contains:

(1) required vehicle and owner information; and
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(i1) the purpose for which the record was generated; and

(b) that, when placed in a durable license-plate style plastic pouch approved
by the department and displayed as prescribed in 61-3-224, authorizes a person
to operate the described motor vehicle, motorboat, sailboat that is 12 feet in
length or longer, snowmobile, or off-highway vehicle for 40 days from the date
the record is issued or until the vehicle is registered under Title 23 or this title,
whichever first occurs.

{6H(68) “Traffic” means pedestrians, ridden or herded animals, vehicles,
streetcars, and other conveyances either singly or together while using any
highways for purposes of travel.

68)(69) (a) “Trailer” means a vehicle, with or without motive power, other
than a pole trailer, designed for carrying property and for being drawn by a
motor vehicle and constructed so that no part of its weight rests upon the towing
vehicle.

(b) The term does not include a mobile home or a manufactured home, as
defined in 15-1-101.

69)(70) “Transaction summary receipt” means an electronic record
produced and issued by the department, its authorized agent, or a county
treasurer for which a paper receipt is issued. The record may be created by the
department and transmitted to the owner of a vehicle, a secured party, or a
lienholder. The record must contain a unique transaction record number and
summarize and verify the electronic filing of the transaction described in the
receipt on the electronic record of title maintained under 61-3-101.

£10)(71) “Travel trailer” means a vehicle:
(a) that is 40 feet or less in length;

(b) that is of a size or weight that does not require special permits when
towed by a motor vehicle;

(c) with gross trailer area of less than 320 square feet; and

(d) thatis designed to provide temporary facilities for recreational, travel, or
camping use and not used as a principal residence.

(72) “Truck” or “motortruck” means a motor vehicle designed, used, or
maintained primarily for the transportation of property.

€2)(73) “Truck tractor” means a motor vehicle designed and used primarily
for drawing other vehicles and not constructed to carry a load other than a part
of the weight of the vehicle and load drawn.

€3)(74) “Under the influence” has the meaning provided in 61-8-401.

£4)(75) “Used motor vehicle” includes any motor vehicle that has been sold,
bargained, exchanged, given away, or had its title transferred from the person
who first took title to it from the manufacturer, importer, dealer, wholesaler, or
agent of the manufacturer or importer and that has been used so as to have
become what is commonly known as “secondhand” within the ordinary meaning
of that term.

£75)(76) “Van” means a motor vehicle designed for the transportation of at
least six persons and not more than nine persons and intended for but not
limited to family or personal transportation without compensation.
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€#6)(77) (a) “Vehicle” means a device in, upon, or by which any person or
property may be transported or drawn upon a public highway, except devices
moved by animal power or used exclusively upon stationary rails or tracks.

(b) The term does not include a manually or mechanically propelled
wheelchair or other low-powered, mechanically propelled vehicle that is
designed specifically for use by a physically disabled person and thatis used as a
means of mobility for that person.

H(78) “Vehicle identification number’” means the number, letters, or
combination of numbers and letters assigned by the manufacturer, by the
department, or in accordance with the laws of another state or country for the
purpose of identifying the motor vehicle or a component part of the motor
vehicle.

€18)(79) “Vessel” means every description of watercraft, unless otherwise
defined by the department, other than a seaplane on the water, used or capable
of being used as a means of transportation on water.

79(80) “Wholesaler” means a person, firm, partnership, association, or
corporation that for a commission or with intent to make a profit or gain of
money or other thing of value sells, exchanges, or attempts to negotiate a sale or
exchange of an interest in a used motor vehicle, recreational vehicle, trailer,
semitrailer, pole trailer, special mobile equipment, motorcycle, or quadricycle
only to vehicle dealers and auto auctions licensed under chapter 4, part 1.”

Section 2. Medium-speed electric vehicle — operating
requirements. (1) A medium-speed electric vehicle may only be operated on a
highway for which the posted speed limit does not exceed 45 miles an hour.

(2) Except as provided in subsection (1), the provisions of this chapter apply
to the operator of a medium-speed electric vehicle.

Section 3. Medium-speed electric vehicles —required equipment. A
medium-speed electric vehicle, as defined in 61-1-101, must be equipped with:

(1) headlamps, front and rear turn signal lamps, taillamps, and stop lamps;

(2) three red reflectors, two of which must be placed on each side as far to the
rear of the vehicle as practicable, and one of which must be placed on the rear of
the vehicle;

(3) an exterior mirror mounted on the driver’s side of the vehicle and either
an exterior mirror mounted on the passenger’s side of the vehicle or an interior
mirror;

(4) a parking brake;

(5) a windshield that conforms to the federal motor vehicle safety standard
provided in 49 CFR 571.205;

(6) a seatbelt assembly that conforms to the federal motor vehicle safety
standard provided in 49 CFR 571.209; and

(7) a roll bar, roll cage, or crush-proof body design.

Section 4. Section 61-5-102, MCA, is amended to read:

“61-5-102. Drivers to be licensed. (1) Except as provided in 61-5-104, a
person may not drive a motor vehicle upon a highway in this state unless the
person has a valid Montana driver’s license. A person may not receive a

Montana driver’s license until the person surrenders to the department all valid
driver’s licenses issued by any other jurisdiction. A person may not have in the
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person’s possession or under the person’s control more than one valid Montana
driver’s license at any time.

(2) (a) (i) A Except as provided in subsection (2)(a)(ii), alicense is not valid for
the operation of a motorcycle unless the holder of the license has completed the
requirements of 61-5-110 and the license has been clearly marked with the
words “motorcycle endorsement”.

(it) A motorcycle endorsement is not required for the operation of a motorcycle
that is propelled by an electric motor or other device that transforms stored
electrical energy into the motion of the vehicle, has a fully enclosed cab, is
equipped with three wheels in contact with the ground, and is equipped with a
seat and seatbelts.

(b) A license is not valid for the operation of a commercial motor vehicle
unless the holder of the license has completed the requirements of 61-5-110, the
license has been clearly marked with the words “commercial driver’s license”,
and the license bears the proper endorsement for:

(1) the specific vehicle type or types being operated; or
(i1) the passengers or type or types of cargo being transported.

(3) When a city or town requires a licensed driver to obtain a local driving
license or permit, a license or permit may not be issued unless the applicant
presents a state driver’s license valid under the provisions of this chapter.”

Section 5. Codification instruction. (1) [Section 2] is intended to be
codified as an integral part of Title 61, chapter 8, part 3, and the provisions of
Title 61, chapter 8, part 3, apply to [section 2].

(2) [Section 3] is intended to be codified as in integral part of Title 61, chapter
9, part 4, and the provisions of Title 61, chapter 9, part 4, apply to [section 3].

Section 6. Effective date. [This act] is effective on passage and approval.
Approved April 23, 2007

CHAPTER NO. 234
[SB 369]

AN ACT ELIMINATING THE REQUIREMENT THAT RURAL
COOPERATIVES USE THE FORMULAS PROVIDED IN POLE
ATTACHMENT RULES OF THE FEDERAL COMMUNICATIONS
COMMISSION OR SUCCESSOR FORMULAS RELATED TO RATES, TERM,
OR CONDITIONS OF POLE ATTACHMENT AGREEMENTS; AMENDING
SECTION 35-18-104, MCA; AND PROVIDING A DELAYED EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 35-18-104, MCA, is amended to read:

“35-18-104. Exemption from jurisdiction of public service
commission —federalpole—regulatien. Cooperatives and foreign
corporations transacting business in this state pursuant to this chapter:

B are exempt in all respects from the jurisdiction and control of the public
service commission of this state;-and
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Section 2. Saving clause. [This act] does not affect rights and duties that
matured, penalties that were incurred, or proceedings that were begun before
[the effective date of this act].

Section 3. Effective date. [This act] is effective June 30, 2009.
Approved April 23, 2007

CHAPTER NO. 235
[HB 361]

AN ACT REVISING REQUIREMENTS FOR A PROXY MARRIAGE;
REQUIRING ONE PARTY TO A PROXY MARRIAGE TO BE A MEMBER OF
THE ARMED FORCES OF THE UNITED STATES ON FEDERAL ACTIVE
DUTY OR A RESIDENT OF MONTANA; AMENDING SECTIONS 40-1-202
AND 40-1-301, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 40-1-202, MCA, is amended to read:

“40-1-202. License issuance. When Except as provided in 40-1-301, when
a marriage application has been completed and signed by both parties to a
prospective marriage and at least one party has appeared before the clerk of the
district court and paid the marriage license fee of $53, the clerk of the district
court shall issue a license to marry and a marriage certificate form upon being
furnished:

(1) satisfactory proof that each party to the marriage will have attained the
age-of 18 years of age at the time the marriage license is effective or will have
attained the—age—eof 16 years of age and has obtained judicial approval as
provided in 40-1-213;

(2) satisfactory proof that the marriage is not prohibited; and

(3) a certificate of the results of any medical examination required by the
laws of this state.”

Section 2. Section 40-1-301, MCA, is amended to read:

“40-1-301. Solemnization and registration. (1) A marriage may be
solemnized by a judge of a court of record, by a public official whose powers
include solemnization of marriages, by a mayor, city judge, or justice of the
peace, by a tribal judge, or in accordance with any mode of solemnization
recognized by any religious denomination, Indian nation or tribe, or native
group. Either the person solemnizing the marriage or, if no individual acting
alone solemnized the marriage, a party to the marriage shall complete the
marriage certificate form and forward it to the clerk of the district court.

(2) If a party to a marriage is unable to be present at the solemnization, ke
the party may authorize in writing a third person to act as his proxy. If the
person solemnizing the marriage is satisfied that the absent party is unable to
be present and has consented to the marriage, ke the person may solemnize the
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marriage by proxy. Ifhe the person solemnizing the marriage is not satisfied, the
parties may petition the district court for an order permitting the marriage to be
solemnized by proxy.

(3) The solemnization of the marriage is not invalidated by the fact that the
person solemnizing the marriage was not legally qualified to solemnize it; if
either party to the marriage believed him that person to be se qualified.

(4) One party to a proxy marriage must be a member of the armed forces of the
United States on federal active duty or a resident of Montana at the time of
application for a license and certificate pursuant to 40-1-202. One party or a
legal representative shall appear before the clerk of court and pay the marriage
license fee. For the purposes of this subsection, residency must be determined in
accordance with 1-1-215.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 24, 2007

CHAPTER NO. 236
[HB 369]

AN ACT INCREASING THE AMOUNTS THAT A COUNTY MAY BORROW
WITHOUT A VOTE OF THE ELECTORATE; AMENDING SECTION
7-7-2402, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-7-2402, MCA, is amended to read:

“7-7-2402. Election required to borrow money — exceptions. (1)
Except as provided in subsection (4), the board of county commissioners may not
borrow money for any of the purposes mentioned in this title or for any single
purpose in an amount exceeding the limits set in subsection (2) without:

(a) first submitting the question of a loan to a vote of the electors of the
county; and

(b) obtaining the approval of a majority of the electors of the county.

(2) Based upon the taxable valuation of a county and not exceeding the limits
on county indebtedness established in 7-7-2101, a county may borrow the
following amounts without a vote of the electorate:

(a) up to $5006;0600 $1 million if the county’s taxable value is less than $50
million;

(b) up to $766;000 $1.5 million if the county’s taxable value is between $50
million and $100 million; and

(c) up to $* $2 million if the county’s taxable valuation is greater than $100
million.

3) Ifa ma]orlty of the votes cast are in favor of the loan, then the board of

county commissioners may enter into the loan, issuing bonds or otherwise as is
in the best interests of the county.

(4) It is not necessary to submit to the electors the question of borrowing
money:

(a) to refund outstanding bonds; or
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(b) for the purpose of enabling any county to liquidate its indebtedness to
another county incident to the creation of a new county or the change of any
county boundary lines.”

Section 2. Effective date. [This act] is effective on July 1, 2007.
Approved April 24, 2007

CHAPTER NO. 237
[HB 450]

AN ACT ALLOWING THE USE OF A PARTIAL RATHER THAN A FULL
SOCIAL SECURITY NUMBER ON AN APPLICATION FOR A
RECREATIONAL LICENSE, CONTINGENT UPON THE GRANT OF AN
EXEMPTION FROM THE FEDERAL GOVERNMENT ALLOWING THE USE
OF THE LAST FOUR DIGITS OF A SOCIAL SECURITY NUMBER AND
UPON WRITTEN CERTIFICATION THAT THE CONTINGENCY HAS
OCCURRED; AMENDING SECTIONS 87-2-106 AND 87-2-202, MCA, AND
SECTION 3, CHAPTER 321, LAWS OF 2001; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE AND A CONTINGENT TERMINATION
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-2-106, MCA, is amended to read:

“87-2-106. Application for license — penalties for violation —
forfeiture of privileges. (1) A license may be procured from the director, a
warden, or an authorized agent of the director. The applicant shall state the
applicant’s name, age, [last four digits of the applicant’s social security number,]
occupation, street address of permanent residence, mailing address, qualifying
length of time as a resident in the state of Montana, and status as a citizen of the
United States or as an alien and other facts, data, or descriptions as may be
required by the department. An applicant for a resident license shall present a
valid Montana driver’s license, Montana driver’s examiner’s identification card,
or other identification specified by the department to substantiate the required
information. It is the applicant’s burden to provide documentation establishing
the applicant’s identity and qualifications to purchase a license. It is a
misdemeanor for a license agent to sell a hunting, fishing, or trapping license to
an applicant who fails to produce the required identification at the time of
application for licensure. Except as provided in subsections (2) through (4), the
statements made by the applicant must be subscribed to before the officer or
agent issuing the license.

(2) Except as provided in subsection (3), department employees or officers
may issue licenses by telephone, by mail, on the internet, or by other electronic
means. Statements on an application for a license to be issued by telephone, by
mail, on the internet, or by other electronic means need not be subscribed to
before the employee or officer.

(3) To apply for a license under the provisions of 87-2-102(7), the applicant
shall apply to the director and shall submit at the time of application a notarized
affidavit that attests to fulfillment of the requirements of 87-2-102(7). The
director shall process the application in an expedient manner.
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(4) A resident may apply for and purchase a wildlife conservation license,
hunting license, or fishing license for the resident’s spouse, parent, child,
brother, or sister who is otherwise qualified to obtain the license.

(5) A license is void unless subscribed to by the licensee.

(6) Itis unlawful to subscribe to or make any statement, on an application or
license, that is materially false. Any material false statement contained in an
application renders the license issued pursuant to it void. A person violating any
provision of this subsection is guilty of a misdemeanor.

(7) It is unlawful for a nonresident to apply for or purchase for a
nonresident’s use the following resident licenses and permits:

(a) wildlife conservation license;
(b) hunting license or permit; or
(c) fishing license or permit.

(8) (a) A person not meeting the residency criteria set out in 87-2-102 who is
convicted of affirming to or making a false statement to obtain a resident license
or who is convicted of applying for or purchasing a resident license in violation of
subsection (7) shall be:

(1) fined not less than the greater of $100 or twice the cost of the nonresident
license that authorized the sought-after privilege or more than $1,000;

(i1) imprisoned in the county jail for not more than 6 months; or
(ii1) both fined and imprisoned.

(b) In addition to the penalties specified in subsection (8)(a), upon conviction
or forfeiture of bond or bail, the person shall forfeit any current hunting, fishing,
and trapping licenses and the privilege to hunt, fish, and trap in Montana for not
less than 18 months.

(9) It is a misdemeanor for a person to purposely or knowingly assist an
unqualified applicant in obtaining a resident license in violation of this section.

[(10) The department shall keep the applicant’s social security number
confidential, except that the number may be provided to the department of
public health and human services for use in administering Title IV-D of the
Social Security Act.]

(11) The department shall delete an applicant’s social security number in
any electronic database [5 years after the date that application is made for the
most recent license]. (Bracketed language terminates or is amended on
occurrence of contingency—sec. 3, Ch. 321, L. 2001.)”

Section 2. Section 87-2-202, MCA, is amended to read:

“87-2-202. Application — fee — expiration. (1) Except as provided in
87-2-803(12), a wildlife conservation license must be sold upon written
application. The application must contain the applicant’s name, age, [last four
digits of the applicant’s social security number,] occupation, street address of
permanent residence, mailing address, qualifying length of time as a resident in
the state of Montana, and status as a citizen of the United States or as an alien
and must be signed by the applicant. The applicant shall present a valid
Montana driver’s license, a Montana driver’s examiner’s identification card, or
other identification specified by the department to substantiate the required
information when applying for a wildlife conservation license. It is the
applicant’s burden to provide documentation establishing the applicant’s
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identity and qualifications to purchase a wildlife conservation license or to
receive a free wildlife conservation license pursuant to 87-2-803(12). It is
unlawful and a misdemeanor for a license agent to sell a wildlife conservation
license to an applicant who fails to produce the required identification at the
time of application for licensure.

(2) Hunting, fishing, or trapping licenses issued in a form determined by the
department must be recorded according to rules that the department may
prescribe.

(3) (a) Resident wildlife conservation licenses may be purchased for a fee of
$8, of which 25 cents is a search and rescue surcharge.

(b) Nonresident wildlife conservation licenses may be purchased for a fee of
$10, of which 25 cents is a search and rescue surcharge.

(c) In addition to the fee in subsection (3)(a), the first time in any license year
that a resident uses the wildlife conservation license as a prerequisite to
purchase a hunting license, an additional hunting access enhancement fee of $2
is assessed. The additional fee may be used by the department only to encourage
enhanced hunting access through the hunter management and hunting access
enhancement programs established in 87-1-265 through 87-1-267. The wildlife
conservation license must be marked appropriately when the hunting access
enhancement fee is paid. The resident hunting access enhancement fee is
chargeable only once during any license year.

(d) In addition to the fee in subsection (3)(b), the first time in any license year
that a nonresident uses the wildlife conservation license as a prerequisite to
purchase a hunting license, except a variably priced outfitter-sponsored Class
B-10 or Class B-11 license issued under 87-1-268, an additional hunting access
enhancement fee of $10 is assessed. The additional fee may be used by the
department only to encourage enhanced hunting access through the hunter
management and hunting access enhancement programs established in
87-1-265 through 87-1-267. The wildlife conservation license must be marked
appropriately when the hunting access enhancement fee is paid. The
nonresident hunting access enhancement fee is chargeable only once during any
license year.

(4) Licenses issued are void after the last day of February next succeeding
their issuance.

[(6) The department shall keep the applicant’s social security number
confidential, except that the number may be provided to the department of
public health and human services for use in administering Title IV-D of the
Social Security Act.]

(6) The department shall delete the applicant’s social security number in
any electronic database [5 years after the date that application is made for the
most recent license]. (Bracketed language terminates or is amended on
occurrence of contingency—sec. 3, Ch. 321, L. 2001; the $2 wildlife conservation
license fee increases in subsections (3)(a) and (3)(b) enacted by Ch. 596, L.. 2003,
are void on occurrence of contingency—sec. 8, Ch. 596, L. 2003.)”

Section 3. Section 3, Chapter 321, Laws of 2001, is amended to read:

“Section 3. Contingent termination. (1) If the director of the department
of public health and human services certifies to the governor and the secretary
of state in writing that the federal government has granted the state of Montana
an exemption from the requirement that an applicant under 16 years of age
provide a social security number on an application for a recreational license, the
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bracketed language in 87-2-106(1) and [section 1 of this act] and 87-2-202(1) and
[section 2 of this act] must read: “last four digits of the social security number for
an applicant 16 years of age or older”.

(2) If the director of the department of public health and human services
certifies to the governor and the secretary of state in writing that the federal
government has granted the state of Montana an exemption from the
requirement that a Montana resident provide a social security number on an
application for a recreational license, the bracketed language in 87-2-106(1) and
[section 1 of this act] and 87-2-202(1) and [section 2 of this act] must read: “social
security number for a nonresident applicant, last four digits of the social
security number for a resident applicant, a driver’s license number, or a
Montana identification card number issued by the department of justice for a
resident who does not hold a Montana driver’s license if the applicant has
provided a social security number when applying for the Montana identification
card”.

(3) If the director of the department of public health and human services
certifies to the governor and the secretary of state in writing that the federal
government has granted the state of Montana an exemption from the
requirement that any applicant provide a social security number on an
application for a recreational license, the bracketed language in 87-2-106(1) and
[section 1 of this act] and 87-2-202(1) and [section 2 of this act] must read: “last
four digits of the social security number for a nonresident applicant who does not
hold and present a valid driver’s license from the applicant’s state of residence,
last four digits of the social security number for a resident applicant, a driver’s
license number, or ¢ Montana identification card number issued by the
department of justice for a resident who does not hold a Montana driver’s license
if the applicant has provided a social security number when applying for the
Montana identification card”.

(4) If the director of the department of public health and human services
certifies to the governor and the secretary of state in writing that the federal
government, through repeal or amendment of federal law, no longer requires an
applicant to provide a social security number on an application for a recreational
license, the bracketed language in 87-2-106(1) and [section 1 of this act] and
87-2-202(1) and [section 2 of this act] is void, the bracketed language in
87-2-106(9) 87-2-106(10) and 87-2-202(5) is void, and the bracketed language in
87-2-106(10) 87-2-106(11) and 87-2-202(6) must read: “maintained by the
department”.

(5) The secretary of state shall notify the code commissioner of the
occurrence of any of the contingencies described in subsections (1) through (4).”

Section 4. Effective date. [This act] is effective on passage and approval.

Section 5. Contingent termination. [This act] terminates 3 years after
[the effective date of this act] unless the director of the department of public
health and human services certifies to the governor and the secretary of state
and provides written notice to the code commissioner that an extension to the
use of the last four digits of a social security number for recreational licenses has
been granted by the federal government.

Approved April 24, 2007
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CHAPTER NO. 238
[HB 452]

AN ACT PROVIDING FOR THE ACKNOWLEDGMENT OF EDUCATIONAL
AND EMPLOYMENT ACHIEVEMENT CREDIT BY THE DEPARTMENT OF
CORRECTIONS TO A PAROLEE THAT MAY REDUCE SUPERVISED TIME
SPENT ON PAROLE; AND AMENDING SECTION 46-23-1021, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Parole achievement credit. (1) The department shall
acknowledge achievements by a parolee who, by completion of an activity
described in subsection (2), has shown a willingness to reenter society as a
productive and responsible member.

(2) The department shall acknowledge achievements, such as:
(a) obtaining a high school diploma or general equivalency diploma;

(b) obtaining a degree from an accredited postsecondary educational
institution;

(c) completion of an approved apprenticeship program;
(d) completion of an accredited vocational certification program,;
(e) employment of at least 20 scheduled hours a week, for 6 or more months;

(f) attendance at a faith-based, social service, or rehabilitation activity for 6
or more months; or

(g) any other achievement designated by a department rule.
Section 2. Section 46-23-1021, MCA, is amended to read:

“46-23-1021. Supervision on parole. (1) The department shall retain
custody of all persons placed on parole and shall supervise the persons during
their parole periods in accordance with the conditions set by the board.

(2) The department shall assign personnel to assist a person who is eligible
for parole in preparing a parole plan. Department personnel shall make a report
of their efforts and findings to the board prior to its consideration of the case of
the eligible person.

(3) A copy of the conditions of parole must be signed by the parolee and given
to the parolee and to the parolee’s probation and parole officer, who shall report
on the parolee’s progress under the rules of the board.

(4) The probation and parole officer shall regularly advise and consult with
the parolee, assist the parolee in adjusting to community life, and inform the
parolee of the restoration of rights on successful completion of the sentence.

(5) The probation and parole officer shall keep records as the board or
department may require. All records must be entered in the master file of the
individual.

(6) (a) Upon recommendation of the probation and parole officer, the board
may conditionally discharge a parolee from supervision before expiration of the
parolee’s sentence if the board determines that a conditional discharge from
supervision isin the best interests of the parolee and society and will not present
unreasonable risk of danger to the victim of the offense.
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(b) Any of the achievements listed in [section 1(2)] must be considered a
significant achievement by the board in deciding whether to grant a conditional
discharge from supervision to a parolee.

(c) If the board discharges a parolee from supervision, the department is
relieved of the obligation of superuvising the parolee.

(d) For good cause, the board may return a parolee who was conditionally
discharged to the status of a regular parolee.

{b)(e) Subsection (6)(a) does not prohibit the board from revoking the parole,
as provided in 46-23-1025, of a parolee who has been conditionally discharged
from supervision.

{e)(f) If the department certifies to the board that the workload of a district
probation and parole office has exceeded the optimum workload for the district
over the preceding 60 days, the board may not parole a prisoner to that district
office unless it grants a conditional discharge to a parolee being supervised by
that district office. The department may recommend parolees to the board for
conditional discharge. The board may accept or reject the recommendations of
the department. The department shall determine the optimum workload for
each district probation and parole office.”

Section 3. Codification instruction. [Section 1] is intended to be codified

as an integral part of Title 46, chapter 23, part 10, and the provisions of Title 46,
chapter 23, part 10, apply to [section 1].

Approved April 24, 2007

CHAPTER NO. 239
[HB 36]

AN ACT REPEALING THE TERMINATION DATE FOR INCREASING THE
LIMIT TO $3 MILLION FOR A LOAN TO A WATER USERS ASSOCIATION
OR DITCH COMPANY FROM THE RENEWABLE RESOURCE GRANT AND
LOAN PROGRAM STATE SPECIAL REVENUE ACCOUNT OR THE
RENEWABLE RESOURCE LOAN PROCEEDS ACCOUNT; REPEALING
SECTION 2, CHAPTER 418, LAWS OF 2005; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Repealer. Section 2, Chapter 418, Laws of 2005, is repealed.
Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 25, 2007

CHAPTER NO. 240
[HB 153]

AN ACT ADOPTING THE MODEL REGISTERED AGENTS ACT;
PROVIDING FOR FILING OF REGISTRATION FOR AGENTS FOR
SERVICE OF PROCESS WITH THE SECRETARY OF STATE; PROVIDING
THAT A REGISTERED AGENT'S ADDRESS IS NOT THE MEANS OF
DETERMINING WHERE PUBLICATION IS APPROPRIATE;
ELIMINATING THE REQUIREMENT FOR A REGISTERED OFFICE;
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PROVIDING FOR JURISDICTION IF A PRINCIPAL OFFICE IS NOT
LOCATED IN MONTANA; AMENDING SECTIONS 15-31-103, 35-1-116,
35-1-216, 35-1-226, 35-1-425, 35-1-518, 35-1-523, 35-1-838, 35-1-940, 35-1-1028,
35-1-1029, 35-1-1037, 35-1-1038, 35-1-1040, 35-1-1104, 35-1-1109, 35-1-1309,
36-2-115, 35-2-130, 35-2-213, 35-2-222, 35-2-423, 35-2-528, 35-2-535, 35-2-609,
35-2-613, 35-2-729, 35-2-822, 35-2-823, 35-2-832, 35-2-904, 35-2-909, 35-2-1109,
35-3-202, 35-3-209, 35-3-210, 35-4-311, 35-4-411, 35-6-102, 35-8-202, 35-8-208,
356-8-209, 35-8-1003, 35-8-1011, 35-8-1014, 35-8-1203, 35-9-207, 35-9-501,
35-12-508, AND 35-12-601, MCA; REPEALING SECTIONS 35-1-313, 35-1-314,
356-1-315, 35-1-316, 35-1-317, 35-1-1032, 35-1-1033, 35-1-1034, 35-1-1036,
35-2-309, 35-2-310, 35-2-311, 35-2-314, 35-2-315, 35-2-827, 35-2-828, 35-2-829,
35-8-105, 35-8-911, 35-8-1004, 35-8-1005, 35-8-1006, 35-8-1103, AND
35-12-507, MCA; AND PROVIDING A DELAYED EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 17] may be cited as the “Model
Registered Agents Act”.

Section 2. Definitions. Unless the context requires otherwise, as used in
[sections 1 through 17], the following definitions apply:

(1) “Appointment of agent” means a statement appointing an agent for
service of process filed by:

(a) a domestic or foreign unincorporated nonprofit association; or

(b) a domestic entity that is not a filing entity or a nonqualified foreign entity
under [section 12].

(2) “Commercial registered agent” means an individual or a domestic or
foreign entity listed under [section 6].

(3) “Domestic entity” means an entity whose internal affairs are governed by
the law of this state.

(4) “Entity” means a person that has a separate legal existence or has the
power to acquire an interest in real property in its own name other than:

(a) an individual;

(b) a testamentary, inter vivos, or charitable trust, with the exception of a
business trust, statutory trust, or similar trust;

(c) an association or relationship that is not a partnership by reason of
35-10-202(3) or a similar provision of the law of any other jurisdiction;

(d) a decedent’s estate; or

(e) a public corporation, government, governmental subdivision, agency,
instrumentality, or quasi-governmental instrumentality.

(5) “Filing entity” means an entity that is created by the filing of a public
organic document.

(6) “Foreign entity” means an entity other than a domestic entity.

(7) “Foreign qualification document” means an application for a certificate of
authority or other foreign qualification filing with the secretary of state by a
foreign entity.

(8) “Governance interest” means the right under the organic law or organic
rules of an entity, other than as a governor, agent, assignee, or proxy, to:
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(a) receive or demand access to information concerning or to the books and
records of the entity;

(b) vote for the election of the governors of the entity; or

(c) receive notice of or vote on any or all issues involving the internal affairs
of the entity.

(9) “Governor” means a person by or under whose authority the powers of an
entity are exercised and under whose direction the business and affairs of the
entity are managed pursuant to the organic law and organic rules of the entity.

(10) “Interest” means:

(a) a governance interest in an unincorporated entity;

(b) a transferable interest in an unincorporated entity; or
(c) a share or membership in a corporation.

(11) “Interest holder” means a direct holder of an interest.

(12) “Jurisdiction of organization”, with respect to an entity, means the
jurisdiction whose law includes the organic law of the entity.

(13) “Noncommercial registered agent” means a person that is not listed as a
commercial registered agent under [section 6] and that is an individual or a
domestic or foreign entity that serves in this state as the agent for service of
process of an entity.

(14) “Nonqualified foreign entity” means a foreign entity that is not
authorized to transact business in this state pursuant to a filing with the
secretary of state.

(15) “Nonresident LLP statement” means:

(a) a statement of qualification of a domestic limited liability partnership
that does not have an office in this state; or

(b) a statement of foreign qualification of a foreign limited liability
partnership that does not have an office in this state.

(16) “Organic law” means the statutes, if any, other than [sections 1 through
17], governing the internal affairs of an entity.

(17) “Organic rules” means the public organic document and private organic
rules of an entity.

(18) “Person” means an individual, corporation, estate, trust, partnership,
limited liability company, business or similar trust, association, joint venture,
public corporation, government, governmental subdivision, agency,
instrumentality, or any other legal or commercial entity.

(19) “Private organic rules” mean the rules, whether or not in a record, that
govern the internal affairs of an entity, are binding on all of its interest holders,
and are not part of its public organic document, if any.

(20) “Public organic document” means the public record that when filed
creates an entity and any amendment to or restatement of that record.

(21) “Qualified foreign entity” means a foreign entity that is authorized to
transact business in this state pursuant to a filing with the secretary of state.

(22) “Record” means information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in perceivable
form.
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(23) “Registered agent” means a commercial registered agent or a
noncommercial registered agent.

(24) “Registered agent filing” means:

(a) the public organic document of a domestic filing entity;
(b) a nonresident LLP statement;

(c) a foreign qualification document; or

(d) an appointment of agent.

(25) “Represented entity” means:

(a) a domestic filing entity;

(b) a domestic or qualified foreign limited liability partnership that does not
have an office in this state;

(c) a qualified foreign entity;

(d) a domestic or foreign unincorporated nonprofit association for which an
appointment of agent has been filed;

(e) a domestic entity that is not a filing entity for which an appointment of
agent has been filed; or

(f) anonqualified foreign entity for which an appointment of agent has been
filed.

(26) “Sign” means, with present intent to authenticate or adopt a record:
(a) to execute or adopt a tangible symbol; or

(b) to attach to or logically associate with the record an electronic sound,
symbol, or process.

(27) “Transferable interest” means the right under an entity’s organic law to
receive distributions from the entity.

(28) “T'ype”, with respect to an entity, means a generic form of entity:
(a) recognized at common law; or

(b) organized under an organic law, whether or not some entities organized
under that organic law are subject to provisions of that law that create different
categories of the form of entity.

Section 3. Fees. The secretary of state shall by rule set fees for filings and
the services provided under [sections 1 through 17].

Section 4. Addresses in filings. Whenever a provision of [sections 1
through 17] other than [section 11(1)(d)] requires that a filing state an address,
the filing must state:

(1) an actual street address or rural route box number in this state; and

(2) a mailing address in this state, if different from the address under
subsection (1).

Section 5. Appointment of registered agent. (1) A registered agent
filing must state:

(a) the name of the represented entity’s commercial registered agent; or

(b) if the entity does not have a commercial registered agent, the name and
address of the entity’s noncommercial registered agent.
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(2) The appointment of a registered agent pursuant to subsection (1)(a) or
(1)(b) is an affirmation by the represented entity that the agent has consented to
serve as a registered agent.

(38) The secretary of state shall notify the registered agent as soon as
practicable of filings that contain the name of the registered agent. The list
must:

(a) be available for at least 14 calendar days; and

(b) state the type of filing and name of the represented entity making the
filing.

Section 6. Listing of commercial registered agent. (1) An individual or
a domestic or foreign entity may become listed as a commercial registered agent
by filing with the secretary of state a commercial registered agent listing
statement signed by or on behalf of the person that states:

(a) the name of the individual or the name, type, and jurisdiction of
organization of the entity;

(b) that the person is in the business of serving as a commercial registered
agent in this state; and

(c) the address of a place of business of the person in this state to which
service of process and other notice and documents being served on or sent to
entities represented by it may be delivered.

(2) If the name of a person filing a commercial registered agent listing
statement is not distinguishable on the records of the secretary of state from the
name of another commercial registered agent listed under this section, the
person shall adopt a fictitious name that is distinguishable and use that name in
its statement and when it does business in this state as a commercial registered
agent.

(3) A commercial registered agent listing statement takes effect on filing.

(4) The secretary of state shall note the filing of the commercial registered
agent listing statement in the index of filings maintained by the secretary of
state for each entity represented by the registered agent at the time of the filing.
The statement has the effect of deleting the address of the registered agent from
the registered agent filing of each of those entities.

Section 7. Termination of listing of commercial registered agent. (1)
A commercial registered agent may terminate its listing as a commercial
registered agent by filing with the secretary of state a commercial registered
agent termination statement signed by or on behalf of the agent that states:

(a) the name of the agent as currently listed under [section 6]; and

(b) that the agent is no longer in the business of serving as a commercial
registered agent in this state.

(2) A commercial registered agent termination statement takes effect on the
31st day after the day on which it is filed.

(38) The commercial registered agent shall promptly furnish each entity
represented by it with notice in a record of the filing of the commercial registered
agent termination statement.

(4) When a commercial registered agent termination statement takes effect,
the registered agent ceases to be an agent for service of process on each entity
formerly represented by it. Until an entity formerly represented by a
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terminated commercial registered agent appoints a new registered agent,
service of process may be made on the entity as provided in [section 13].
Termination of the listing of a commercial registered agent under this section
does not affect any contractual rights a represented entity may have against the
agent or that the agent may have against the entity.

Section 8. Change of registered agent by entity. (1) A represented
entity may change the information currently on file under [section 5(1)] by filing
with the secretary of state a statement of change signed on behalf of the entity
that states:

(a) the name of the entity; and

(b) the information that is to be in effect as a result of the filing of the
statement of change.

(2) The interest holders or governors of a domestic entity need not approve
the filing of:

(a) a statement of change under this section; or

(b) a similar filing changing the registered agent or registered office of the
entity in any other jurisdiction.

(3) The appointment of a registered agent pursuant to subsection (1) is an
affirmation by the represented entity that the agent has consented to serve as a
registered agent.

(4) A statement of change filed under this section takes effect on filing.

(5) As an alternative to using the procedures in this section, a represented
entity may change the information currently on file under [section 5(1)] by
amending its most recent registered agent filing in the manner provided by the
laws of this state other than [sections 1 through 17] for amending that filing.

Section 9. Change of name or address by noncommercial registered
agent. (1) If a noncommercial registered agent changes its name or its address
as currently in effect with respect to a represented entity pursuant to [section
5(1)], the agent shall file with the secretary of state, with respect to each entity
represented by the agent, a statement of change signed by or on behalf of the
agent that states:

(a) the name of the entity;

(b) the name and address of the agent as currently in effect with respect to
the entity;

(c) if the name of the agent has changed, its new name; and
(d) if the address of the agent has changed, the new address.
(2) A statement of change filed under this section takes effect on filing.

(3) A noncommercial registered agent shall promptly furnish the
represented entity with notice in a record of the filing of a statement of change
and the changes made by the filing.

Section 10. Change of name, address, or type of organization by
commercial registered agent. (1) If a commercial registered agent changes
its name as a result of a merger, conversion, exchange, sale, reorganization, or
amendment, its address as currently listed under [section 6(1)], or its type or
jurisdiction of organization, the agent shall file with the secretary of state a
statement of change signed by or on behalf of the agent that states:

(a) the name of the agent as currently listed under [section 6(1)];
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(b) if the name of the agent has changed, its new name;
(c) if the address of the agent has changed, the new address; and

(d) if the type or jurisdiction of organization of the agent has changed, the
new type or jurisdiction of organization.

(2) The filing of a statement of change under subsection (1) is effective to
change the information regarding the commercial registered agent with respect
to each entity represented by the agent.

(3) A statement of change filed under this section takes effect on filing.

(4) A commercial registered agent shall promptly furnish each entity
represented by it with notice in a record of the filing of a statement of change
relating to the name or address of the agent and the changes made by the filing.

(5) If a commercial registered agent changes its address without filing a
statement of change as required by this section, the secretary of state may
cancel the listing of the agent under [section 6]. A cancellation under this
subsection has the same effect as a termination under [section 7]. Promptly after
canceling the listing of an agent, the secretary of state shall serve notice in a
record in the manner provided in [section 13(2) or (3)] on:

(a) each entity represented by the agent, stating that the agent has ceased to
be an agent for service of process on the entity and that, until the entity appoints
anew registered agent, service of process may be made on the entity as provided
in [section 13]; and

(b) the agent, stating that the listing of the agent has been canceled under
this section.

(6) The secretary of state shall note the filing of the commercial registered
agent change statement in the index of filings maintained by the secretary of
state for each entity represented by the registered agent at the time of filing.

Section 11. Resignation of registered agent. (1) A registered agent may
resign at any time with respect to a represented entity by filing with the
secretary of state a statement of resignation signed by or on behalf of the agent
that states:

(a) the name of the entity;

(b) the name of the agent;

(c) that the agent resigns from serving as agent for service of process for the
entity; and

(d) the name and address of the person to which the agent will send the
notice required by subsection (3).

(2) A statement of resignation takes effect on the earlier of the 31st day after
the day on which it is filed or the appointment of a new registered agent for the
represented entity.

(38) The registered agent shall promptly furnish the represented entity
notice in a record of the date on which a statement of resignation was filed.

(4) When a statement of resignation takes effect, the registered agent ceases
to have responsibility for any matter tendered to it as agent for the represented
entity. A resignation under this section does not affect any contractual rights
the entity has against the agent or that the agent has against the entity.

(5) A registered agent may resign with respect to a represented entity
whether or not the entity is in good standing.
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Section 12. Appointment of agent by nonfiling or nonqualified
foreign entity. (1) A domestic entity that is not a filing entity or a nonqualified
foreign entity may file with the secretary of state a statement appointing an
agent for service of process signed on behalf of the entity that states:

(a) the name, type, and jurisdiction of organization of the entity; and
(b) the information required by [section 5(1)].

(2) A statement appointing an agent for service of process takes effect on
filing.

(3) The appointment of a registered agent under this section does not qualify
a nonqualified foreign entity to do business in this state and is not sufficient
alone to create personal jurisdiction over the nonqualified foreign entity in this
state.

(4) A statement appointing an agent for service of process may not be
rejected for filing because the name of the entity filing the statement is not
distinguishable on the records of the secretary of state from the name of another
entity appearing in those records. The filing of a statement appointing an agent
for service of process does not make the name of the entity filing the statement
unavailable for use by another entity.

(5) An entity that has filed a statement appointing an agent for service of
process may cancel the statement by filing a statement of cancellation, which
takes effect upon filing, and must state the name of the entity and that the entity
is canceling its appointment of an agent for service of process in this state. A
statement appointing an agent for service of process that has not been canceled
earlier is effective for a period of 5 years after the date of filing.

(6) A statement appointing an agent for service of process for a nonqualified
foreign entity terminates automatically on the date the entity becomes a
qualified foreign entity.

Section 13. Service of process on entities. (1) A registered agent is an
agent of the represented entity authorized to receive service of any process,
notice, or demand required or permitted by law to be served on the entity.

(2) If an entity that previously filed a registered agent filing with the
secretary of state no longer has a registered agent or if its registered agent
cannot with reasonable diligence be served, the entity may be served in
accordance with any applicable judicial rules and procedures.

(3) Service of process, notice, or demand on a registered agent must be in the
form of a written document.

(4) Service of process, notice, or demand may be perfected by any other
means prescribed by law other than [sections 1 through 17].

Section 14. Duties of registered agent. The only duties under [sections 1
through 17] of a registered agent that has complied with [sections 1 through 17]
are:

(1) to forward to the represented entity at the address most recently
supplied to the agent by the entity any process, notice, or demand that is served
on the agent;

(2) to provide the notices required by [sections 1 through 17] to the entity at
the address most recently supplied to the agent by the entity;
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(3) if the agent is a noncommercial registered agent, to keep current the
information required by [section 5(1)] in the most recent registered agent filing
for the entity; and

(4) 1if the agent is a commercial registered agent, to keep current the
information listed for it under [section 6(1)].

Section 15. Jurisdiction. The appointment or maintenance in this state of
a registered agent does not by itself create the basis for personal jurisdiction
over the represented entity in this state.

Section 16. Consistency of application. In applying and construing
[sections 1 through 17], consideration must be given to the need to promote
consistency of the law with respect to its subject matter among states that enact
it.

Section 17. Relation to electronic signatures in global and national
commerce act. [Sections 1 through 17] modify, limit, and supersede the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001, et
seq., but do not modify, limit, or supersede section 101(c) of that act, 15 U.S.C.
7001(c), or authorize delivery of any of the notices described in section 103(b) of
that act, 15 U.S.C. 7003(b).

Section 18. Section 15-31-103, MCA, is amended to read:

“15-31-103. Research and development firms exempt from taxation
— application. (1) A research and development firm organized to engage in
business in the state of Montana for the first time is not subject to any of the
taxes imposed by this chapter on net income earned from research and
development activities during its first 5 taxable years of activity in Montana.
For purposes of 15-31-401 and this section, “taxable year” means a research and
development firm’s taxable year for federal income tax purposes.

(2) (a) Tobe considered a research and development firm, the chief executive
officer of the firm or his the officer’s agent shall file with the department of
revenue an application for treatment as a research and development firm.

(b) The application must be made on a form to be provided by the
department. The form must include, at a minimum:

(1) the name and address of each officer of the research and development
firm;

(i1) the name of the research and development firm as required for the
purpose of incorporation in 35-1-216;

(i11) the add
h&eefpef&ﬁeﬁa&fequﬁed—lﬁ%é—%% Lnformatlon requzred in [sectlon 5(1)]

@iv) the date the articles of incorporation were filed with the secretary of
state as required in 35-1-215; and

(v) other information the department requires to effectively administer the
provisions of this section.

(¢c) The application must be filed with the department before the end of the
first calendar quarter during which the research and development firm engages
in business in Montana.

(3) Onreceipt of the information required in subsection (2)(b), provided that
it was filed in the time allowed under subsection (2)(c), the department shall
designate the applicant as a research and development firm for the purposes of
this section.
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(4) Failure by an applicant to provide information required by the
department under subsection (2)(b) or, except as provided in subsection (5),
failure to file within the time allowed under subsection (2)(c) automatically
disqualifies the applicant from being designated and treated as a research and
development firm for the purposes of this section.

(5) The director of the department may grant an extension of time for an
applicant to file an application for treatment as a research and development
firm, provided the extension is given in writing and the extension does not
extend beyond 30 days from the date the application was required to be filed
under subsection (2)(c).

(6) For the purpose of calculating or otherwise determining the period for
which a deduction, exclusion, exemption, or credit may be taken under the
provisions of this chapter, the department shall disregard a research and
development firm’s first 5 taxable years of activity in Montana and administer
the deduction, exclusion, exemption, or credit as if the corporation did not exist
during those taxable years. This treatment of a research and development firm
extends to net operating loss carryback and net operating loss carryforward
provisions allowed under this chapter.”

Section 19. Section 35-1-116, MCA, is amended to read:

“35-1-116. Notice. (1) Notice under this chapter must be in writing unless
oral notice is reasonable under the circumstances.

(2) Notice may be communicated in person; by telephone, telegraph,
teletype, facsimile, or other form of wire or wireless communication; or by mail
or private carrier. If these forms of personal notice are impracticable, notice may
be communicated by a newspaper of general circulation in the area where it is
published or by radio, television, or other form of public broadcast
communication.

(3) Written notice by a domestic or foreign corporation to its shareholders, if
in a comprehensible form, is effective when mailed if it is mailed postpaid and
correctly addressed to the shareholder’s address shown in the corporation’s
current record of shareholders.

(4) Written notice to a domestic or foreign corporation authorized to transact
business in this state; may be addressed to:

(a) its registered agent at-its-registered-offiee; or

(b) the corporation or its secretary at its principal office as shown in its most
recent annual report or, in the case of a foreign corporation that has not yet
delivered an annual report, in its application for a certificate of authority.

(5) Except as provided in subsections (3) and (4), written notice, if in a
comprehensible form, is effective at the earliest of the following:

(a) when received;

(b) 5 days after its deposit in the United States mail, as evidenced by the
postmark, if mailed postpaid with correct postage; or

(c) on the date shown on the return receipt, if sent by certified mail, return
receipt requested, and the receipt is signed by or on behalf of the addressee.

(6) Oral notice is effective when communicated if it is communicated in a
comprehensible manner.

(7) If this chapter prescribes notice requirements for particular
circumstances, those requirements govern. If articles of incorporation or bylaws
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prescribe notice requirements that are consistent with this section or other
provisions of this chapter, those requirements govern.”

Section 20. Section 35-1-216, MCA, is amended to read:

“35-1-216. Articles of incorporation. (1) The articles of incorporation
must set forth:

(a) a corporate name for the corporation that satisfies the requirements of
35-1-308;

(b) the number of shares the corporation is authorized to issue;

(c) (1) the eemplete—business—street—address—of-the—e orati
i i if di : il information required by

[section 5(1)]; and
(i1) the name of its initial registered agent at-that-effiee; and
(d) the name and address of each incorporator.
(2) The articles of incorporation may set forth:

(a) the names and complete street addresses of the individuals who are to
serve as the initial directors;

(b) provisions consistent with law regarding:
(1) the purpose or purposes for which the corporation is organized;
(i) managing the business and regulating the affairs of the corporation;

(111) defining, limiting, and regulating the powers of the corporation, its
board of directors, and shareholders;

(iv) a par value for authorized shares or classes of shares; and

(v) the imposition of personal liability on shareholders for the debts of the
corporation to a specified extent and upon specified conditions;

(c) any provision that under this chapter is required or permitted to be set
forth in the bylaws; and

(d) a provision eliminating or limiting the liability of a director to the
corporation or its shareholders for money damages for any actions taken or any
failure to take any action, as a director, except liability for:

(1) the amount of a financial benefit received by a director to which the
director is not entitled;

(i1) an intentional infliction of harm on the corporation or the shareholders;
(ii1) a violation of 35-1-713; or
(iv) an intentional violation of criminal law.

(38) The articles of incorporation are not required to set forth any of the
corporate powers enumerated in this chapter.”

Section 21. Section 35-1-226, MCA, is amended to read:

“35-1-226. Amendment by board of directors. Unless the articles of
incorporation provide otherwise, a corporation’s board of directors may adopt
one or more amendments to the corporation’s articles of incorporation without
shareholder action:

(1) to extend the duration of the corporation if it was incorporated at a time
when limited duration was required by law;

(2) to delete the names and addresses of the initial directors;
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information required by [section 5(1)];

(4) to change each issued and unissued authorized share of an outstanding
class into a greater number of whole shares if the corporation has only shares of
that class outstanding;

bB) to change the corporate name by substituting the word “corporation”,
“Iincorporated”, “company”, “limited” or the abbreviation “corp.”, “inc.”, “co.”, or
“Itd.” for a similar word or abbreviation in the name or by addmg, deleting, or

changing a geographical attribution for the name; or

(6) to make any other change expressly permitted by this chapter to be made
without shareholders’ action.”

Section 22. Section 35-1-425, MCA, is amended to read:

“35-1-425. Removal of directors by judicial proceeding (1) The
district court of the county where a corporation’s prlnc1pal offlce is located or, 1f
the office is not located in this state,
leeated in Lewis and Clark County may remove a director of the corporation
from office in a proceeding begun either by the corporation or by its shareholders
holding at least 10% of the outstanding shares of any class if the court finds that:

(a) the director engaged in fraudulent or dishonest conduct or in gross abuse
of authority or discretion, with respect to the corporation; and

(b) removal is in the best interest of the corporation.

(2) The court that removes a director may bar the director from reelection for
a period prescribed by the court.

(3) If shareholders begin a proceeding under subsection (1), they shall make
the corporation a party defendant.”

Section 23. Section 35-1-518, MCA, is amended to read:

“35-1-518. Court-ordered meeting (1) The district court of the county
where a corporation’s principal office is located or, if its principal office is not
located in this state, in the-eounty-whereitsregistered-office-isloeated Lewis
and Clark County may summarily order a meeting to be held:

(a) on application of any shareholder of the corporation entitled to
participate in an annual meeting if an annual meeting was not held within the
earlier of 6 months after the end of the corporation’s fiscal year or 15 months
after its last annual meeting; or

(b) on application of a shareholder who signed a demand for a special
meeting valid under 35-1-517, if:

(1) notice of the special meeting was not given within 30 days after the date
the demand was delivered to the corporation’s secretary; or

(i1) the special meeting was not held in accordance with the notice.

(2) The court may fix the time and place of the meeting, determine the shares
entitled to participate in the meeting, specify a record date for determining
shareholders entitled to notice of and to vote at the meeting, prescribe the form
and content of the meeting notice, fix the quorum required for specific matters to
be considered at the meeting or direct that the votes represented at the meeting
constitute a quorum for action on those matters, and enter other orders
necessary to accomplish the purpose or purposes of the meeting.”
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Section 24. Section 35-1-523, MCA, is amended to read:

“35-1-523. Shareholders’ list for meeting. (1) After fixing a record date
for a meeting, a corporation shall prepare an alphabetical list of the names of all
its shareholders who are entitled to notice of a shareholders’ meeting. The list
must:

(a) be arranged by voting group, and within each voting group by class or
series of shares; and

(b) show the address of and number of shares held by each shareholder.

(2) The shareholders’ list must be available for inspection by any
shareholder, beginning 2 business days after notice is given of the meeting for
which the list was prepared and continuing through the meeting, at the
corporation’s principal office or at a place identified in the meeting notice in the
city where the meeting will be held. A shareholder or a shareholder’s agent or
attorney is entitled on written demand to inspect and, subject to the
requirements of 35-1-1107(3), to copy the list, during regular business hours
and at that shareholder’s expense, during the period it is available for
inspection.

(38) The corporation shall make the shareholders’ list available at the
meeting, and any shareholder or the shareholder’s agent or attorney is entitled
to inspect the list at any time during the meeting or any adjournment.

(4) If the corporation refuses to allow a shareholder or the shareholder’s
agent or attorney to inspect the shareholders’ list before or at the meeting or to
copy the list as permitted by subsection (2), on application of the shareholder,
the district court of the county where a corporation’s principal office is located
or,if the principal office is not located in this state, itsregistered-officeisloeated;
in Lewis and Clark County may summarily order the inspection or copying at
the corporation’s expense and may provide recovery to a shareholder for costs,
including reasonable attorney fees, in bringing the action.

(5) Refusal or failure to prepare or make available the shareholders’list does
not affect the validity of action taken at the meeting.”

Section 25. Section 35-1-838, MCA, is amended to read:

“35-1-838. Court action. (1) If a demand for payment under 35-1-837
remains unsettled, the corporation shall commence a proceeding within 60 days
after receiving the payment demand and shall petition the court to determine
the fair value of the shares and accrued interest. If the corporation does not
commence the proceeding within the 60-day period, it shall pay each dissenter
whose demand remains unsettled the amount demanded.

(2) The corporation shall commence the proceeding in the district court of
the county where a corporation’s principal office is located or, if its pr1nc1pal
office is not located in this state, Whefeﬂ%ﬂeg&s%efed—efﬁeeﬂs%ee&ted in Lewis
and Clark County. If the corporation is a foreign corporation witheut—a
registered-officein-this-state, it shall commence the proceeding in the county in
this state where the registered principal office of the domestic corporation
merged with or whose shares were acquired by the foreign corporation was
located or, if the domestic corporation did not have its principal office in the state
at the time of the transaction, in Lewis and Clark County.

(38) The corporation shall make all dissenters whose demands remain
unsettled, whether or not residents of this state, parties to the proceeding as in
an action against their shares, and all parties must be served with a copy of the



1075 MONTANA SESSION LAWS 2007 Ch. 240

petition. Nonresidents may be served by certified mail or by publication as
provided by law.

(4) The jurisdiction of the district court in which the proceeding is
commenced under subsection (2) is plenary and exclusive. The court may
appoint one or more persons as appraisers to receive evidence and recommend
decision on the question of fair value. The appraisers have the powers described
in the order appointing them or in any amendment to it. The dissenters are
entitled to the same discovery rights as parties in other civil proceedings.

(5) Each dissenter made a party to the proceeding is entitled to judgment:

(a) for the amount, if any, by which the court finds the fair value of the
dissenter’s shares plus interest exceeds the amount paid by the corporation; or

(b) for the fair value plus accrued interest of his the dissenter’s
after-acquired shares for which the corporation elected to withhold payment
under 35-1-836.”

Section 26. Section 35-1-940, MCA, is amended to read:

“35-1-940. Procedure for judicial dissolution. (1) Venue for a
proceeding by the attorney general or any other party named in 35-1-938 to
dissolve a corporation lies in the county where a corporatlon s principal office is
or was located or, if its principal office is not located in this state, where-its
fegis%efeéefﬁee&&eﬁf&s&&s%lee&ted in Lewis and Clark County.

(2) It is not necessary to make shareholders parties to a proceeding to
dissolve a corporation unless relief is sought against them individually.

(3) A court in a proceeding brought to dissolve a corporation may issue
injunctions, appoint a receiver or custodian pendente lite with all powers and
duties the court directs, take other action required to preserve the corporate
assets wherever located, and carry on the business of the corporation until a full
hearing can be held.”

Section 27. Section 35-1-1028, MCA, is amended to read:

“35-1-1028. Application for certificate of authority. (1) A foreign
corporation may apply for a certificate of authority to transact business in this
state by delivering an application to the secretary of state for filing. The
application must set forth:

(a) the name of the foreign corporation or, ifits name is unavailable for use in
this state, a corporate name that satisfies the requirements of 35-1-1031;

(b) the name of the state or country under whose law it is incorporated;
(c) its date of incorporation and period of duration;

(d) the street address of its pr1nc1pa1 offlce

fegis%efed#&geﬂ%&%%h&%efﬁee Lnformatlon requzred in [sectwn 5(1)],

(f) the names and usual business addresses of its current directors and
officers; and

(g) the purpose or purposes of the corporation that it proposes to pursue in
the transaction of business in this state.

(2) The foreign corporation shall deliver with the completed application a
certificate of existence or a similar document authenticated by the secretary of
state or other official having custody of corporate records in the state or country
under whose law the foreign corporation is incorporated.”
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Section 28. Section 35-1-1029, MCA, is amended to read:

“35-1-1029. Amended certificate of authority. (1) A foreign corporation
authorized to transact business in this state shall obtain an amended certificate
of authority from the secretary of state if it changes:

(a) its corporate name;

(b) the period of its duration; ex

(c) any of the information required by [section 5(1)]; or
{e)(d) the state or country of its incorporation.

(2) The requirements of 35-1-1028 for obtaining an original certificate of
authority apply to obtaining an amended certificate under this section.”

Section 29. Section 35-1-1037, MCA, is amended to read:

“35-1-1037. Withdrawal of foreign corporation. (1) A foreign
corporation authorized to transact business in this state may not withdraw from
this state until it obtains a certificate of withdrawal from the secretary of state.

(2) A foreign corporation authorized to transact business in this state may
apply for a certificate of withdrawal by delivering an application to the secretary
of state for filing. The application must set forth:

(a) the name of the foreign corporation and the name of the state or country
under whose law it is incorporated;

(b) that it is not transacting business in this state and that it surrenders its
authority to transact business in this state;

(c) thatitrevokes the authority of its registered agent to accept service on its
behalf and appoints the secretary of state as its agent for service of process in
any proceeding based on a cause of action arising during the time it was
authorized to transact business in this state;

(d) a mailing address to which the secretary of state may mail a copy of any
process served on the secretary of state under subsection (3);

(e) a commitment to notify the secretary of state in the future of any change
in its mailing address;

(f) that all taxes imposed on the corporation by Title 15 have been paid,
supported by a certificate by the department of revenue to be attached to the
application to the effect that the department is satisfied from the available
evidence that all taxes imposed have been paid. The issuance of the certificate
does not relieve the corporation from liability for any taxes, penalties, or interest
due the state of Montana; and

(g) additional information as may be necessary or appropriate to enable the
secretary of state to determine and assess any unpaid fees or taxes payable by
the foreign corporation as prescribed by 35-1-1026 through 35-1-1034—and
3611036 35-1-1031, 35-1-1038 through 35-1-1040, and this section.

(3) After the withdrawal of the corporation is effective, service of process on
the secretary of state under this section is service on the foreign corporation.
Upon receipt of process, the secretary of state shall mail a copy of the process to
the foreign corporation at the mailing address set forth under subsection (2).”

Section 30. Section 35-1-1038, MCA, is amended to read:
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“35-1-1038. Grounds for revocation. The secretary of state may
commence a proceeding under 35-1-1039 to revoke the certificate of authority of
a foreign corporation authorized to transact business in this state if:

(1) the foreign corporation does not deliver its annual report to the secretary
of state within 90 days after it is due;

(2) the foreign corporation does not pay within 90 days after they are due any
franchise taxes or penalties imposed by this chapter or other law;

(3) the foreign corporation is without a registered agent erregistered-offiee
in this state for 90 days or more;

(4) the foreign corporation does not inform the secretary of state under
by an appropriate filing that its registered agent er
registered-offiee has changed;that-itsregistered-agent-has or resigned;-or-that

its—registered-officehas-been—diseontinved within 60 days of the change; or
resignation;er-diseontintanee;

(5) an incorporator, director, officer, or agent of the foreign corporation
signed a document the person knew was false in any material respect with the
intent that the document be delivered to the secretary of state for filing; or

(6) the secretary of state receives a duly authenticated certificate from the
secretary of state or other official having custody of corporate records in the
state or country under whose law the foreign corporation is incorporated stating
that it has been dissolved or disappeared as the result of a merger.”

Section 31. Section 35-1-1040, MCA, is amended to read:

“35-1-1040. Appeal from revocation. (1) A foreign corporation may
appeal the secretary of state’s revocation of its certificate of authority to the
district court within 30 days after service of the certificate of revocation is
perfected pursuantto-35-1-1034. The foreign corporation appeals by petitioning
the court to set aside the revocation and attaching to the petition copies of its
certificate of authority and the secretary of state’s certificate of revocation.

(2) The court may summarily order the secretary of state to reinstate the
certificate of authority or may take any other action the court considers
appropriate.

(3) The court’s final decision may be appealed as in other civil proceedings.”
Section 32. Section 35-1-1104, MCA, is amended to read:

“35-1-1104. Annual report for secretary of state. (1) Each domestic
corporation and each foreign corporation authorized to transact business in this
state shall deliver to the secretary of state, for filing, an annual report that sets
forth:

(a) the name of the corporation and the state-er-eountry jurisdiction under
whose law it 1s incorporated;

(b) the maili

information

required by [section 5(1)],
(c) the address of its principal office, wherever located,;

(d) the names andbusiness-addresses of its direetors-and principal officers,
except that in the case of a corporation that has eliminated its board of directors
pursuant to 35-1-820, the annual report must set forth the names of shareholders
instead; and
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(e) the names of its directors, except that in the case of a corporation that has
eliminated its board of directors pursuant to 35-1-820, the annual report must
set forth the names of shareholders instead.

(2) Information in the annual report must be current as of the date the
annual report is executed on behalf of the corporation.

(38) The first annual report must be delivered to the secretary of state
between January 1 and April 15 of the year following the calendar year in which
a domestic corporation was incorporated or a foreign corporation was
authorized to transact business. Subsequent annual reports must be delivered
to the secretary of state between January 1 and April 15.

(4) If an annual report does not contain the information required by this
section, the secretary of state shall promptly notify the reporting domestic or
foreign corporation in writing and return the report to it for correction. If the
report is corrected to contain the information required by this section and
delivered to the secretary of state within 30 days after the effective date of
notice, it is considered to be timely filed.”

Section 33. Section 35-1-1109, MCA, is amended to read:

“35-1-1109. Court-ordered inspection. (1) If a corporation does not allow
a shareholder who complies with 35-1-1107(1) to inspect and copy any records
required by that subsection to be available for inspection, the district court of the
county where the corporation’s principal office is located or, if there is no
principal office in this state, Whefe%srfegis’eefedre{fﬁee&s46e&ted in Lewis and
Clark County may summarily order inspection and copying of the records
demanded at the corporation’s expense upon application of the shareholder.

(2) If a corporation does not within a reasonable time allow a shareholder to
inspect and copy any other record, the shareholder who complies with
35-1-1107(2) and (3) may apply to the district court in the county where the
corporation’s principal office is located or, if there is no principal office in this
state, whefe&t—HegistefeeLeiiﬁeeﬂHee&teé in Lewis and Clark County for an
order to permit inspection and copying of the records demanded. The court shall
dispose of an application under this subsection on an expedited basis.

(3) If the court orders inspection and copying of the records demanded, it
shall also order the corporation to pay the shareholder’s costs, including
reasonable attorney fees, incurred to obtain the order unless the corporation
proves that it refused inspection in good faith because it had a reasonable basis
for doubt about the right of the shareholder to inspect the records demanded.

(4) If the court orders inspection and copying of the records demanded, it
may impose reasonable restrictions on the use or distribution of the records by
the demanding shareholder.”

Section 34. Section 35-1-1309, MCA, is amended to read:

“35-1-1309. Filing duty of secretary of state. (1) If a document delivered
to the office of the secretary of state for filing satisfies the requirements of
35-1-217 and 35-1-218, if applicable, the secretary of state shall file it.



1079 MONTANA SESSION LAWS 2007 Ch. 240

(2) The secretary of state shall file a document by stamping or otherwise
endorsing on the document “Filed”, the secretary of state’s official title, and the
date and time the document was received by the secretary of state for filing.

i i : After filing a document, the
secretary of state shall deliver a certification letter to the domestic or foreign
corporation or its representative as acknowledgment that the document has
been filed and all applicable fees have been paid.

(3) If the secretary of state refuses to file a document, the secretary of state
shall return it to the domestic or foreign corporation or the corporation’s
representative within 10 days after the document was delivered to the secretary
of state, together with a brief written explanation of the reason for the refusal.

(4) The secretary of state’s duty to file documents under this section is
ministerial. The secretary of state’s filing or refusing to file a document does not:

(a) affect the validity or invalidity of the document in whole or part;

(b) relate to the correctness or incorrectness of information contained in the
document; or

(c) create a presumption that the document is valid or invalid or that
information contained in the document is correct or incorrect.”

Section 35. Section 35-2-115, MCA, is amended to read:

“35-2-115. Notice. (1) Notice under this chapter must be in writing unless
oral notice is reasonable under the circumstances.

(2) (a) Notice may be communicated in person; by telephone, telegraph,
teletype, facsimile, or other form of wire or wireless communication; or by mail
or private carrier.

(b) If these forms of personal notice are impracticable, notice may be
communicated by a newspaper of general circulation in the area where it is
published or by radio, television, or other form of public broadcast
communication.

(3) Written notice by a domestic or foreign corporation to its members, if in a
comprehensible form, is effective when mailed if it is mailed postpaid and
correctly addressed to the member’s address shown in the corporation’s current
record of members.

(4) Written notice to a domestic or foreign corporation authorized to transact
business in this state may be addressed to:

(a) its registered agent at-itsregistered-offiee; or

(b) the corporation or its secretary at its principal office shown in its most
recent annual report or, in the case of a foreign corporation that has not yet
delivered an annual report, in its application for a certificate of authority.

(5) Except as provided in subsections (3) and (4), written notice, if in a
comprehensible form, is effective at the earliest of the following:

(a) when received;

(b) 5 days after its deposit in the United States mail, as evidenced by the
postmark, if it is mailed postpaid and with correct postage; or

(c) on the date shown on the return receipt, if it is sent by certified mail,
return receipt requested, and the receipt is signed by or on behalf of the
addressee.
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(6) Oral notice is effective when communicated if it is communicated in a
comprehensible manner.

(7) If this chapter prescribes notice requirements for particular
circumstances, those requirements govern. If the articles of incorporation or
bylaws prescribe notice requirements that are consistent with this section or
other provisions of this chapter, those requirements govern.”

Section 36. Section 35-2-130, MCA, is amended to read:

“35-2-130. Judicial relief. (1) If for any reason it is impractical or
impossible for a corporation to call or conduct a meeting of its members,
delegates, or directors or to otherwise obtain their consent, in the manner
prescribed by its articles, bylaws, or this chapter, then upon petition of a
director, officer, delegate, member, or the attorney general, the state district
court for the judicial district in which the registered-offiee principal office is
located or, if the principal office is not located in this state, in Lewis and Clark
County may order that a meeting be called or that a written ballot or other form
of obtaining the vote of members, delegates, or directors be authorized, in the
manner the court finds fair and equitable under the circumstances.

(2) In an order issued pursuant to this section, the court shall provide for a
method of notice reasonably designed to give actual notice to all persons who
would be entitled to notice of a meeting held pursuant to the articles, bylaws,
and this chapter, whether or not the method results in actual notice to all
persons entitled to notice or conforms to the notice requirements that would
otherwise apply. In a proceeding under this section, the court may determine
who the members or directors are.

(3) The order issued pursuant to this section may dispense with any
requirement relating to the holding of or voting at meetings or obtaining votes,
including any requirement as to quorums or as to the number or percentage of
votes needed for approval, that would otherwise be imposed by the articles,
bylaws, or this chapter.

(4) Whenever practical, an order issued pursuant to this section must limit
the subject matter of meetings or other forms of consent authorized to approve
items, including amendments to the articles or bylaws, the resolution of which
will or may enable the corporation to continue managing its affairs without
further resort to this section. However, an order under this section may also
authorize the obtaining of votes and approvals necessary for dissolution,
merger, or sale of assets.

(5) A meeting or other method of obtaining the vote of members, delegates,
or directors that is conducted pursuant to an order issued under this section and
that complies with all the provisions of the order is for all purposes a valid
meeting or vote, and has the same force and effect as if it complied with every
requirement imposed by the articles, bylaws, and this chapter.”

Section 37. Section 35-2-213, MCA, is amended to read:

“35-2-213. Articles of incorporation. (1) The articles of incorporation
must set forth:

(a) a corporate name for the corporation that satisfies the requirements of
35-2-305;

(b) a statement that:
(1) the corporation is a public benefit corporation;
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(i1) the corporation is a mutual benefit corporation; or
(ii1) the corporation is a religious corporation;

© € the e . : y
e . st e.]e.k add’; ‘;SS ef Eheiee*pemaeﬂ s-initial registered-office-and; if

iee information required
by [section 5(1)];

(d) the name and address of each incorporator;
(e) whether or not the corporation will have members; and

(f) provisions consistent with law regarding the distribution of assets on
dissolution.

(2) The articles of incorporation may set forth:

(a) the purpose or purposes for which the corporation is organized, which
may be, either alone or in combination with other purposes, the transaction of
any lawful activity;

(b) the names and addresses of the individuals who are to serve as the initial
directors;

(c) provisions consistent with law regarding:

(1) managing and regulating the affairs of the corporation;

(i1) defining, limiting, and regulating the powers of the corporation, its board
of directors, its members, or any class of members; and

(ii1) the characteristics, qualifications, rights, limitations, and obligations
attaching to each or any class of members;

(d) any provision that under this chapter is required or permitted to be set
forth in the bylaws; and

(e) provisions eliminating or limiting the personal liability of a director to
the corporation or members of the corporation for monetary damages for breach
of a director’s duties to the corporation and its members, provided that the
provision may not eliminate or limit the liability of a director:

(1) for a breach of the director’s duty of loyalty to the corporation or its
members;

(i1) for acts or omissions not in good faith or that involve intentional
misconduct or a knowing violation of law;

(ii1) for a transaction from which a director derived an improper personal
economic benefit; or

(iv) under 35-2-418, 35-2-435, or 35-2-436.

(3) A provision referred to in subsection (2)(e) may not eliminate or limit the
liability of a director for any act or omission occurring prior to the date when the
provision becomes effective.

(4) Each incorporator and director named in the articles shall sign the
articles.

(5) The articles of incorporation need not set forth any of the corporate
powers enumerated in this chapter.”

Section 38. Section 35-2-222, MCA, is amended to read:
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“35-2-222. Amendment by directors. (1) Unless the articles provide
otherwise, a corporation’s board of directors may adopt one or more
amendments to the corporation’s articles without member approval:

(a) to extend the duration of the corporation if it was incorporated at a time
when limited duration was required by law;

chnge the information required b

y [secion 5(1)],

(d) to change the corporate name by substituting the word “corporation”,
“Iincorporated”, “company”, “limited”, or the abbreviation “corp.”, “inc.”, “co.”, or
“Itd.” for a similar word or abbreviation in the name or by adding, deleting, or
changing a geographical attribution to the name; or

(e) to make any other change expressly permitted by this chapter to be made
by action of the board of directors.

(2) If a corporation has no members, its incorporators, until directors have
been chosen, and later its board of directors may adopt one or more amendments
to the corporation’s articles subject to any approval required pursuant to
35-2-232. The corporation shall provide notice of any meeting at which an
amendment is to be voted upon. The notice must be in accordance with
35-2-429(3). The notice must also state that the purpose or one of the purposes of
the meeting is to consider a proposed amendment to the articles and must
contain or be accompanied by a copy or summary of the amendment or state the
general nature of the amendment. The amendment must be approved by a
majority of the directors in office at the time the amendment is adopted.”

Section 39. Section 35-2-423, MCA, is amended to read:

“35-2-423. Removal of directors by judicial proceeding. (1) The
district court for the judicial district of the county where a corporation’s
principal office is located or, if the principal office is not located in the state, the

i i ice i Lewis and Clark County may
remove any director of the corporation from office in a proceeding commenced by
the corporation, by its members holding at least 10% of the voting power of any
class, or by the attorney general in the case of a public benefit corporation; if the
court finds that:

(a) (i) the director engaged in fraudulent or dishonest conduct or in gross
abuse of authority or discretion; with respect to the corporation; or

(1) a final judgment has been entered finding that the director has violated a
duty set forth in 35-2-416, 35-2-418, 35-2-435, or 35-2-436; and
(b) removal is in the best interest of the corporation.

(2) The court that removes a director may bar the director from serving on
the board for a period prescribed by the court.

(3) If members or the attorney general commence a proceeding under
subsection (1), the corporation must be made a party defendant.

(4) If a public benefit corporation or its members commence a proceeding
under subsection (1), they shall give the attorney general written notice of the
proceeding.

(5) The articles or bylaws of a religious corporation may limit or prohibit the
application of this section.”
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Section 40. Section 35-2-528, MCA, is amended to read:

“35-2-528. Court-ordered meeting. (1) The district court for the judicial
district of the county where a corporation’s principal office is located; or, if the
principal office is not located in this state, whereitsregisteredofficeistoeated in
Lewis and Clark County may summarily order a meeting to be held:

(a) on application of a member or other person entitled to participate in an
annual or regular meeting and, in the case of a public benefit corporation, the
attorney general, if an annual meeting was not held within the earlier of 6
months after the end of the corporation’s fiscal year or 15 months after its last
annual meeting;

(b) on application of a member or other person entitled to participate in a
regular meeting and, in the case of a public benefit corporation, the attorney
general, if a regular meeting is not held within 40 days after the date it was
required to be held; or

(c) on application of a member who signed a demand for a special meeting
valid under 35-2-527, a person entitled to call a special meeting and, in the case
of a public benefit corporation, the attorney general, if:

(1) notice of the special meeting was not given within 30 days after the date
the demand was delivered to a corporate officer; or

(1) the special meeting was not held in accordance with the notice.

(2) The court may fix the time and place of the meeting, specify a record date
for determining members entitled to notice of and to vote at the meeting,
prescribe the form and content of the meeting notice, fix the quorum required for
specific matters to be considered at the meeting or direct that the votes
represented at the meeting constitute a quorum for action on those matters, and
enter other orders necessary to accomplish the purpose or purposes of the
meeting.

(3) If the court orders a meeting, it may also order the corporation to pay the
member’s costs, including reasonable attorney fees, incurred to obtain the
order.”

Section 41. Section 35-2-535, MCA, is amended to read:

“35-2-535. Members’ list for meeting. (1) After fixing a record date for a
notice of a meeting, a corporation shall prepare an alphabetical list of the names
of all its members who are entitled to notice of the meeting. The list must show
the address and number of votes each member is entitled to vote at the meeting.
The corporation shall prepare, on a current basis through the time of the
membership meeting, a list of members, if any, who are entitled to vote at the
meeting but not entitled to notice of the meeting. This list must be prepared on
the same basis and be part of the list of members.

(2) The list of members must be available:

(a) for inspection by any member for the purpose of communication with
other members concerning the meeting, beginning 2 business days after notice
is given of the meeting for which the list was prepared and continuing through
the meeting; and

(b) at the corporation’s principal office or at a reasonable place identified in
the meeting notice in the city where the meeting will be held. A member, a
member’s agent, or a member’s attorney is entitled, on written demand, to
inspect and, subject to the limitations of 35-2-907(3) and 35-2-910, to copy the
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list, at a reasonable time and at the member’s expense, during the period it is
available for inspection.

(3) The corporation shall make the list of members available at the meeting,
and any member, a member’s agent, or a member’s attorney is entitled to inspect
the list at any time during the meeting or any adjournment.

(4) If the corporation refuses to allow a member, a member’s agent, or a
member’s attorney to inspect the list of members before or at the meeting or to
copy the list as permitted by subsection (2), the district court for the judicial
district of the county where a corporation’s principal office is located or, if the
principal office is not located in this state, whefeafes%egisfeefeérefﬁeeas%ee&ted in
Lewis and Clark County, on application of the member, may summarily order
the inspection or copying at the corporation’s expense, may postpone the
meeting for which the list was prepared until the inspection or copying is
complete, and may order the corporation to pay the member’s costs, including
reasonable attorney fees, incurred to obtain the order.

(5) Unless a written demand to inspect and copy a membership list has been
made under subsection (2) prior to the membership meeting and a corporation
improperly refuses to comply with the demand, refusal or failure to comply with
this section does not affect the validity of action taken at the meeting.

(6) The articles or bylaws of a religious corporation may limit or abolish the
rights of a member under this section to inspect and copy any corporate record.”

Section 42. Section 35-2-609, MCA, is amended to read:

“35-2-609. Limitations on mergers by public benefit or religious
corporations. (1) Except as provided in subsection (4) or without the prior
approval of the district court for the judicial district in which the corporatlon S
registered principal office is located or, if the principal office is not located in this
state, in Lewis and Clark County, in a proceeding of which the attorney general
has been given written notice, a public benefit corporation or religious
corporation may merge only with:

(a) a public benefit corporation or religious corporation;

(b) a foreign corporation that would qualify under this chapter as a public
benefit corporation or religious corporation;

(¢) a wholly owned foreign or domestic business or mutual benefit
corporation, if the public benefit corporation or religious corporation is the
surviving corporation and continues to be a public benefit corporation or
religious corporation after the merger; or

(d) a business or mutual benefit corporation, provided that:

(1) on or prior to the effective date of the merger, assets with a value equal to
the greater of the fair market value of the net tangible and intangible assets,
including good will, of the public benefit corporation or the fair market value of
the public benefit corporation if it were to be operated as a business concern are
transferred or conveyed to one or more persons who would have received its
assets under 35-2-725(1)(e) and (1)(f) had it dissolved;

(1) 1t shall return, transfer, or convey any assets held by it upon condition
requiring return, transfer, or conveyance in case of merger, in accordance with
the condition; and

(i11) the merger is approved by a majority of directors of the public benefit
corporation or religious corporation who are not and will not become members or
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shareholders in or officers, employees, agents, or consultants of the surviving
corporation.

(2) At least 20 days before consummation of any merger of a public benefit
corporation or a religious corporation pursuant to subsection (1)(d), notice,
including a copy of the proposed plan of merger, must be delivered to the
attorney general.

(3) Without the prior written consent of the attorney general or of the
district court in a proceeding in which the attorney general has been given
notice, a member of a public benefit corporation or religious corporation may not
receive or keep anything as a result of a merger other than a membership in the
surviving public benefit corporation or religious corporation. The court shall
approve the transaction if it is in the public interest.

(4) A publicbenefit corporation or a religious corporation that is considered a
nonprofit health entity, as defined in 50-4-701, is subject to the provisions of
35-2-617 and Title 50, chapter 4, part 7.”

Section 43. Section 35-2-613, MCA, is amended to read:

“35-2-613. Merger with foreign corporation. (1) Except as provided in
35-2-609, one or more foreign business or nonprofit corporations may merge
with one or more domestic nonprofit corporations if:

(a) the merger is permitted by the law of the state or country under whose
law each foreign corporation is incorporated and each foreign corporation
complies with that law in effecting the merger; or

(b) the foreign corporation complies with 35-2-611 if it is the surviving
corporation of the merger; and

(c) each domestic nonprofit corporation complies with the applicable
provisions of 35-2-608 through 35-2-610 and, if it is the surviving corporation of
the merger, with the provisions of 35-2-611.

2) When the merger takes effect the surv1v1ng forelgn busmess or nonproflt
corporanon e

may be served with process in any proceedlng brought
against it as provided in [section 13].”

Section 44. Section 35-2-729, MCA, is amended to read:

“35-2-729. Procedure for judicial dissolution. (1) Venue for a
proceeding by the attorney general to dissolve a corporation lies in the district
court for the first judicial district. Venue for a proceeding brought by any other
party named in 35-2-728 lies in the judicial district for the county where a
corporatlon s principal office is or was last located or, if the principal office is not

located in this state, the in Lewis and Clark County eounty-whereitsregistered
office is-or-was last located.

(2) It is not necessary to make directors or members parties to a proceeding
to dissolve a corporation unless relief is sought against them individually.

(3) In a proceeding brought to dissolve a corporation, a court may issue
injunctions, appoint a receiver or custodian pendente lite with all powers and
duties the court directs, take other action required to preserve the corporate
assets wherever located, and carry on the activities of the corporation until a full
hearing can be held.

(4) A person other than the attorney general who brings an involuntary
dissolution proceeding for a public benefit corporation or religious corporation
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shall give written notice of the proceeding to the attorney general who may
intervene.”

Section 45. Section 35-2-822, MCA, is amended to read:

“35-2-822. Application for certificate of authority. (1) A foreign
corporation may apply for a certificate of authority to transact business in this
state by delivering an application to the secretary of state. The application must
set forth:

(a) the name of the foreign corporation or, if its name is unavailable for use in
this state, a corporate name that satisfies the requirements of 35-2-826;

(b) the name of the state or country under whose law it is incorporated;
(c) the date of incorporation and period of duration;

(d) the street address and, if different, the mailing address of its principal
office;
(e) thes - mailing-add

() the names and usual business or home addresses of its current directors
and officers;

(g) whether the foreign corporation has members;

(h) whether the corporation, if it had been incorporated in this state, would
be a public benefit corporation, mutual benefit corporation, or religious
corporation; and

(1) the purpose or purposes of the corporation that it proposes to pursue in
the transaction of business in this state.

(2) The foreign corporation shall deliver with the completed application a
certificate of existence or a similar document authenticated by the secretary of
state or other official having custody of corporate records in the state or country
under whose law the foreign corporation is incorporated.”

Section 46. Section 35-2-823, MCA, is amended to read:

“35-2-823. Amended certificate of authority. (1) A foreign corporation
authorized to transact business in this state shall obtain an amended certificate
of authority from the secretary of state if it changes:

(a) its corporate name;

(b) the period of its duration;

(c) any of the information required by [section 5(1)];
{e)(d) the state or country of its incorporation; or

{b(e) 1its designation as a public benefit corporation, mutual benefit
corporation, or religious corporation.

(2) The requirements of 35-2-822 for obtaining an original certificate of
authority apply to obtaining an amended certificate under this section.”

Section 47. Section 35-2-832, MCA, is amended to read:

“35-2-832. Grounds for revocation. (1) The secretary of state may
commence a proceeding under 35-2-833 to revoke the certificate of authority of a
foreign corporation authorized to transact business in this state if:
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(a) the foreign corporation does not deliver the annual report to the
secretary of state within 90 days after it is due;

(b) the foreign corporation does not pay within 90 days after they are due any
franchise taxes or penalties imposed by this chapter or other law;

(c) the foreign corporation is without a registered agent erregistered-office
in this state for 90 days or more;

(d) the foreign corporation does not inform the secretary of state under
36-2-828-0r35-2-829 by an appropriate filing that its registered agent er
registered-office has changed;-thatitsregistered-agent-has or resigned;-or-that

its—registered-office-hasbeen—diseontinted; within 90 days of the change; or
resignation;er-diseontinuanee;

(e) an incorporator, director, officer, or agent of the foreign corporation
signed a document that the person knew was false in any material respect, with
the intent that the document be delivered to the secretary of state for filing; or

(f) the secretary of state receives a duly authenticated certificate from the
secretary of state or other official having custody of corporate records in the
state or country under whose law the foreign corporation is incorporated;-whieh
and the certificate states that the foreign corporation has been dissolved or
disappeared as the result of a merger.

(2) The attorney general may commence a proceeding under 35-2-833 to
revoke the certificate of authority of a foreign corporation authorized to transact
business in this state if:

(a) the corporation has continued to exceed or abuse the authority conferred
upon it by law;

(b) the corporation is designated as a foreign public benefit corporation and
its corporation assets in this state are being misapplied or wasted; or

(c) the corporation is designated as a foreign public benefit corporation and
it is no longer able to carry out its purpose.”

Section 48. Section 35-2-904, MCA, is amended to read:

“35-2-904. Annual report for secretary of state. (1) Each domestic
corporation and each foreign corporation authorized to transact business in this
state shall deliver to the secretary of state, for filing, an annual report on a form
prescribed and furnished by the secretary of state that sets forth:

(a) the name of the corporation and the state-er-eountry jurisdiction under
whose law it is 1ncorp0rated

%he»eﬁﬁeeﬂﬁthis%t&te Lnformatzon requzred by [sectlon 5(1)]
(c) the address of its principal office, wherever located;

(d) the names and business or residence addresses of its directors and
principal officers;

(e) a brief description of the nature of its activities; and
(f) whether or not it has members.

(2) The information in the annual report must be current on the date the
annual report is executed on behalf of the corporation.

(38) The first annual report must be delivered to the secretary of state
between January 1 and April 15 of the year following the calendar year in which
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a domestic corporation was incorporated or a foreign corporation was
authorized to transact business. Subsequent annual reports must be delivered
to the secretary of state between January 1 and April 15.

(4) If an annual report does not contain the information required by this
section, the secretary of state shall promptly notify the reporting domestic or
foreign corporation in writing and return the report to it for correction. If the
report is corrected to contain the information required by this section and
delivered to the secretary of state within 30 days after the effective date of
notice, it is considered to be timely filed.”

Section 49. Section 35-2-909, MCA, is amended to read:

“35-2-909. Court-ordered inspection. (1) If a corporation does not allow a
member who complies with 35-2-907(1) to inspect and copy any records required
by that subsection to be available for inspection, the district court; for the
judicial district of the county where the corporation’s principal office; is located
or,if none in this state, its registered-office;isloeated in Lewis and Clark County
may summarily order inspection and copying of the records demanded at the
corporation’s expense upon application of the member.

(2) If a corporation does not within a reasonable time allow a member to
inspect and copy any other record, the member who complies with 35-2-907(2)
and (3) may apply to the district court; for the judicial district of the county
where the corporation’s prln(npal office is located or, if the prlnmpal offlce is not
located in this state, the in Lewis and Clark County
offiee-isloeated for an order to permit inspection and copying of the records
demanded. The court shall dispose of an application under this subsection on an
expedited basis.

(3) If the court orders inspection and copying of the records demanded, it
shall also order the corporation to pay the member’s costs, including reasonable
attorney fees, incurred to obtain the order unless the corporation proves that it
refused inspection in good faith because it had a reasonable basis for doubt
about the right of the member to inspect the records demanded.

(4) If the court orders inspection and copying of the records demanded, it
may impose reasonable restrictions on the use or distribution of the records by
the demanding member.”

Section 50. Section 35-2-1109, MCA, is amended to read:

“35-2-1109. Filing duty of secretary of state. (1) If a document delivered
to the office of the secretary of state for filing satisfies the applicable
requirements of 35-2-119 and 35-2-120, the secretary of state shall file it.

(2) The secretary of state shall file a document by stamping or otherwise
endorsing on the document “Filed”, the secretary of state’s official title, and the
date and time the secretary of state received the document. Except as provided
in 35-2-3H4-and 35-2-830, after filing a document, the secretary of state shall
deliver a certification letter to the domestic or foreign corporation or its
representative as acknowledgment that the document has been filed and the fee
has been paid.

(3) If the secretary of state refuses to file a document, the secretary of state
shall return the document to the domestic or foreign corporation or its
representative within 10 days after the document was delivered to the secretary
of state and include a brief written explanation of the reason for the refusal.
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(4) The secretary of state’s duty concerning the documents under this
section is ministerial. Filing or refusal to file a document does not:

(a) affect the validity or invalidity of the document in whole or in part;

(b) relate to the correctness or incorrectness of information contained in the
document; or

(c) create a presumption that the document is valid or invalid or that
information contained in the document is correct or incorrect.”

Section 51. Section 35-3-202, MCA, is amended to read:

“35-3-202. Articles of incorporation. (1) The articles of incorporation
shall must set forth:

(a) the name of the corporation;
(b) the period of duration, which may be perpetual;

(c) the name of the religious denomination, society, or church creating the
corporation sole;

(d) the name of the bishop, chief priest, or presiding elder whose office is
incorporated under this chapter, together with a designation of the boundaries
of the territory over which he that person presides or over which his that person’s
jurisdiction extends and the facts authorizing sueh the incorporation;

(e) the manner in which any vacancy occurring in the incumbency of sueh
the bishop, chief priest, or presiding elder, as required by the rules or discipline
of sueh the religious denomination, society, or church, shall must be filled;

(f) any provisions, not inconsistent with law, whieh that the incorporator
elects to set forth in the articles of incorporation for the regulation of the internal
affairs of the corporation, including any provisions for distribution of assets on
dissolution or final liquidation;

(g) the address of its initialregistered principal office and the name-of-its

information specified in [section 5(1)],
(h) the name and address of the incorporator.

(2) It shall is not be necessary to set forth in the articles of incorporation any
of the corporate powers enumerated in this chapter.

(3) The articles shall must be verified by affidavit of the incorporator, and he
the incorporator shall also file the original or a copy or translation of his the
incorporator’s commission, certificate, or letters of appointment as sueh bishop,
chief priest, or presiding elder, duly attested, and his the incorporator’s affidavit
that the same document is a true copy or translation shal must be deemed
considered as sufficient attestation thereef.”

Section 52. Section 35-3-209, MCA, is amended to read:

“35-3-209. Annual report. (1) Each corporation, subject to the provisions
of this chapter, shall file within the time and in the manner prescribed by the
Montana Nonprofit Corporation Act; an annual report on forms or in a
computerized format prescribed by the secretary of state, setting forth:

(a) the name of the corporation and the name of the present incumbent chief
corporate officer;

(b) the address of the registered prznczpal offlce of the corporatlon in
Meontana wherever located, and the
that-address information specified in [section 5(1)],



Ch. 240 MONTANA SESSION LAWS 2007 1090

(c) the names and respective addresses of the present members of the board
of advisers or consultors of the corporation.

(2) The report must be executed by the chief corporate officer or by an
attorney-in-fact acting under a power of attorney filed with the secretary of state
by the chief corporate officer.”

Section 53. Section 35-3-210, MCA, is amended to read:
“35-3-210. Registered agent — registered corporate office. () A
corporation sole organized under the provisions of this chapter shall maintain a

corporate office in this state and shall appoint a resident registered agent as
provided in [section 5(1)].

“35-4-311. Death or disqualification of a shareholder. (1) Upon the
death of a shareholder of a professional corporation or if a shareholder of a
professional corporation becomes a disqualified person or if shares of a
professional corporation are transferred by operation of law or court decree to a
disqualified person, the shares may be transferred to a qualified person and if
not so transferred must be purchased or redeemed by the corporation to the
extent that the corporation has funds legally available for the purchase.

(2) If the share price is not fixed by the articles of incorporation or bylaws of
the corporation or by private agreement, the corporation must within 6 months
after sueh the death or 30 days after sueh the disqualification or transfer to a
disqualified person make a written offer to pay for the shares at a specified price
considered by the corporation to be the fair value thereef as of the date of death,
disqualification, or transfer. The offer must be given to the personal
representative of the estate of a deceased shareholder or to the disqualified
shareholder or transferee and must be accompanied by both a balance sheet of
the corporation as of the latest available date and not more than 12 months prior
to the offer and a profit and loss statement of the corporation for the 12-month
period ending on the date of the balance sheet.

(3) If the fair value of the shares is agreed upon within 30 days after the date
of the written offer, payment must be made within 60 days after the date of the
offer or within sueh-other another period as that the parties fix by agreement
and upon surrender of the certificate or certificates representing sueh the
shares. Upon payment the transferor ceases to have any interest in sueh the
shares.

(4) If the fair value is not agreed upon within 30 days after the date of the
written offer, the corporation must shall within the next 30 days file a petition in
the district court of the county in this state where the registered principal office
of the corporation is located or, if the principal office is not located in this state, in
Lewis and Clark County, requesting that the fair value of sueh the shares be
found and determined. If the corporation fails or refuses to institute the
proceeding, the disqualified person may do so. The disqualified person must be
made a party to a proceeding brought by the corporation, and a copy of the
petition must be served on the disqualified person if a resident of this state and
must be served by certified mail if a nonresident. Service on nonresidents must
also be made by publication as provided by law. The jurisdiction of the court is
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plenary and exclusive. The disqualified person is entitled to judgment against
the corporation for the fair value of his the person’s shares as of the date of death,
disqualification, or transfer and upon payment of the judgment must shall
surrender to the corporation the certificates representing the shares. The court
may inits-diseretion order that judgment be paid in installments determined by
the court and may appoint one or more persons as appraisers to receive evidence
and recommend a decision on the question of fair value.

(5) The judgment must include interest from the date of death,
disqualification, or transfer, at a rate the court finds equitable under the
circumstances.

(6) The costs and expenses of a proceeding must be determined by the court
and either assessed against the corporation or assessed as the court considers
equitable if the court finds that an agreed share value was not reached because
the disqualified person was arbitrary or vexatious or did not act in good faith.
Expenses include reasonable compensation for and expenses of the appraisers,
but do not include fees and expenses of counsel for and experts employed by any
party, except that if the court determines that the fair value of shares materially
exceeds the amount the corporation offered therefor or if no offer was made, the
court may award to the disqualified person reasonable compensation for any
expert employed by the disqualified person.

(7) If a purchase, redemption, or transfer of shares is not completed within
10 months after the death of the deceased shareholder or 5 months after the
disqualification or transfer, the corporation shall cancel the shares on its books
and the disqualified person has no further interest as a shareholder other than
his the right under this section to payment for sueh the shares.

(8) Shares acquired by a corporation upon payment of their agreed value or
payment of a judgment decreeing their fair value may be held and disposed of as
in the case of other treasury shares.

(9) This section does not apply to shares of a disqualified person if the period
of disqualification is less than 5 months.

(10) Any provision regarding purchase, redemption, or transfer of shares of a
professional corporation contained in the articles of incorporation, the bylaws,
or any private agreement is specifically enforceable in the courts of this state.

(11) This section does not prevent or relieve a professional corporation from
paying pension benefits or other deferred compensation for services rendered to
or on behalf of a former shareholder as otherwise permitted by law.”

Section 55. Section 35-4-411, MCA, is amended to read:

“35-4-411. Admission of foreign professional corporations —
application — revocation. (1) A foreign professional corporation is entitled to
a certificate of authority to transact business in this state only if:

(a) the name of the corporation meets the requirements of 35-4-206;

(b) the corporation is organized only for purposes for which a professional
corporation may be organized under this chapter; and

(c) all the shareholders, not less than one-half the directors, and all the
officers other than the secretary and treasurer of the corporation are qualified
persons with respect to the corporation.
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(2) Ne A foreign professional corporation is not required to obtain a
certificate of authority to transact business in this state unless it maintains an
office in this state for the conduct of business or professional practice.

(3) The application for a certificate of authority must include a statement
that all the shareholders, not less than one-half the directors, and all the officers
other than the secretary and treasurer are licensed in at least one state or
territory or the District of Columbia to render a professional service described in
the statement of purposes of the corporation.

(4) The certificate of authority may be revoked by the secretary of state if the
corporation fails to comply with any provision of this chapter. The licensing
authority shall certify to the secretary of state, from time to time, the names of
all foreign professional corporations that have given cause for revocation,
together with the facts pertinent therete to the cause, and shall concurrently
mail to each corporation at through its registered efﬁeeﬂﬁ&hﬁs%&te agent a
notice that sueh the certification has been made. Ne A certificate of authority of a
foreign professional corporation may not be revoked unless there has been both
60 days’ notice of intent to revoke and a failure to correct the noncompliance
during sueh the 60 days.”

Section 56. Section 35-6-102, MCA, is amended to read:

“35-6-102. Involuntary dissolution — grounds. (1) Any domestic
corporation, whether for profit or not for profit, may be dissolved involuntarily
by order of the secretary of state when:

(a) the corporation has failed to file its annual report within the time
required by law or failed to remit any fees required by law;

(b) the corporation procured its certificate of incorporation through fraud;

(c) the corporation has exceeded or abused the authority conferred upon it by
law and sueh the excesses or abuses have continued after a written notice
specifying the manner in which the corporation has exceeded or abused sueh the
authority has been received by the registered agent of the corporation from the
secretary of state;

(d) the corporation has failed for 60 days to appoint and maintain a
registered agent in this state; or

(e) the corporation has failed for 60 days after change of its registered-offiee
or registered agent to file in the office of the secretary of state a statement of
sueh the change.

(2) If dissolution is sought under subsection (1)(b) or (1)(c) efthisseetion, the
secretary of state may se dissolve the corporation only when sueh that fact is
established by an order of the district court. In addition to other persons se
authorized by law, the secretary of state or the attorney general may maintain
an action in the district court to implement the provisions of this section.”

Section 57. Section 35-8-202, MCA, is amended to read:

“35-8-202. Articles of organization. (1) The articles of organization must
set forth:

(a) the name of the limited liability company that satisfies the requirements
of 35-8-103;

(b) whether the company is a term company and, if so, the term specified;
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(©) the complete street address of 1ts prlnmpal pl&eeef—bus&ﬁess&ﬁthisst&te

eﬁtts%egistefedﬂgeﬂt—&ethe&ﬂegistefed office, wherever located }wthisst&t—e
(d) the information required by [section 5(1)];

{(e) (i) if the limited liability company is to be managed by a manager or
managers, a statement that the company is to be managed in that fashion and
the names and street addresses of managers who are to serve as managers until
the first meeting of members or until their successors are elected;

(i1) if the management of a limited liability company is reserved to the
members, a statement that the company is to be managed in that fashion and
the names and street addresses of the initial members;

{e)(f) whether one or more members of the company are to be liable for the
limited liability company’s debts and obligations under 35-8-304(3);

PH(g) if the limited liability company is a professional limited liability
company, a statement to that effect and a statement of the professional service
or services it will render; and

{)(h) any other provision, not inconsistent with law, that the members elect
to set out in the articles, including but not limited to a statement of whether
there are limitations on the authority of members or management to bind the
limited liability company.

(2) It is not necessary to set out in the articles of organization any of the
powers enumerated in 35-8-107.

(3) The articles of organization may not vary the nonwaivable provisions set
out in 35-8-109. As to all other matters, if any provision of an operating
agreement is inconsistent with the articles of organization:

(a) the operating agreement controls as to managers, members, and a
member’s transferee; and

(b) the articles of organization control as to a person, other than a manager,
member, and member’s transferee, that reasonably relies on the articles of
organization to that person’s detriment.”

Section 58. Section 35-8-208, MCA, is amended to read:

“35-8-208. Annual report for secretary of state. (1) A limited liability
company or a foreign limited liability company authorized to transact business
in this state shall deliver to the secretary of state, for filing, an annual report
that sets forth:

(a) the name of the limited liability company and the state—er—eountry
Jjurisdiction under whose law it is organized;

(b) the maili

information

required by [section 5(1)],
(c) the address of its principal office, wherever located,;

(d) (@) ifthe limited liability company is managed by a manager or managers,
a statement that the company is managed in that fashion and the names and
street addresses of the managers;

(i1) if the management of a limited liability company is reserved to the
members, a statement to that effect;
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(e) if the limited liability company is a professional limited liability
company, a statement that all of its members and not less than one-half of its
managers are qualified persons with respect to the limited liability company.

(2) Information in the annual report must be current as of the date the
annual report is executed on behalf of the limited liability company.

(38) The first annual report must be delivered to the secretary of state
between January 1 and April 15 of the year following the calendar year in which
a domestic limited liability company is organized or a foreign limited liability
company is authorized to transact business. Subsequent annual reports must be
delivered to the secretary of state between January 1 and April 15.

(4) If an annual report does not contain the information required by this
section, the secretary of state shall promptly notify the reporting domestic or
foreign limited liability company in writing and return the report to it for
correction.

(5) The annual report must be executed by at least one member of the limited
liability company and must include the street address of the member.

(6) A domestic professional limited liability company or a foreign
professional limited liability company authorized to transact business in this
state shall annually file before April 15, with each licensing authority having
jurisdiction over a professional service of a type described in its articles of
organization, a statement of qualification setting forth the names and addresses
of the members and managers of the company and additional information that
the licensing authority may by rule prescribe as appropriate in determining
whether the company is complying with the provisions of part 13 of this chapter
and rules promulgated under part 13 of this chapter. The licensing authority
may charge a fee to cover the cost of filing a statement of qualification.”

Section 59. Section 35-8-209, MCA, is amended to read:

“35-8-209. Administrative dissolution — rules. (1) A domestic limited
liability company may be dissolved involuntarily by order of the secretary of
state if the limited liability company:

(a) (1) has failed for 60 days after a change of its i
registered agent to file in the office of the secretary of state a statement of the
change; or

(1) has failed for 60 days to appoint and maintain a registered agent in this
state;

(b) has failed for 140 days to file its annual report within the time required
by law;

(c) has failed to remit any fees required by law;
(d) procured its certificate of existence through fraud; or

(e) has exceeded or abused the authority conferred upon it by law and the
excesses or abuses have continued after a written notice of the alleged excesses
or abuses has been received from the secretary of state by the registered agent of
the limited liability company.

(2) If dissolution is sought under subsection (1)(d) or (1)(e), the secretary of
state may dissolve a limited liability company when an alleged violation of
subsection (1)(d) or (1)(e) is established by an order of a district court. In addition
to any other person authorized by law, the secretary of state or the attorney
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general may maintain an action in district court to implement the provisions of
this section.”

Section 60. Section 35-8-1003, MCA, is amended to read:

“35-8-1003. Application for certificate of authority. (1) A foreign
limited liability company may apply for a certificate of authority to transact
business in this state by delivering an application to the secretary of state for
filing. The application must set forth:

(a) the name of the foreign limited liability company or, if its name is
unavailable for use in this state, a name that satisfies the requirements of
35-8-1009;

(b) the name of the state-er—eountry jurisdiction under whose law it is
organized;

(c) its date of organization and period of duration;
(d) the street address of its principal office, wherever located,;

(e) the
i information required by [section 5(1)]; and

() the names and usual business addresses of its current managers, if
different from its members.

(2) A foreign limited liability company shall deliver with the completed
application a certificate of existence or a similar document authenticated by the
secretary of state or other official having custody of corporate records in the
state—or—eountey jurisdiction under whose law the foreign limited liability
company is organized.”

Section 61. Section 35-8-1011, MCA, is amended to read:

“35-8-1011. Grounds for revocation. The secretary of state may
commence a proceeding under 35-8-1012 to revoke the certificate of authority of
a foreign limited liability company authorized to transact business in this state
if:

(1) the foreign limited liability company does not deliver its annual report to
the secretary of state within 140 days after it is due;

(2) the foreign limited liability company is without a registered agent or
registered office in this state for 60 days or more;

(3) the foreign limited liability company does not inform the secretary of
state under-35-8-105 that its registered agent er-registered-office has changed;

that its registered agent has or resigned, or that its registered office has been
diseontinted within 60 days of the change; or resignation;er-diseontintanee; or

(4) the secretary of state receives a duly authenticated certificate from the
secretary of state or other official having custody of company records in the state
or country under whose law the foreign limited liability company is organized,
stating that it has been dissolved or disappeared as the result of a merger.”

Section 62. Section 35-8-1014, MCA, is amended to read:

“35-8-1014. Admission of foreign professional limited liability
companies — application — revocation. (1) A foreign professional limited
liability company is entitled to a certificate of authority to transact business in
this state only if:

(a) the name of the foreign professional limited liability company meets the
requirements of 35-8-1302;
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(b) the foreign professional limited liability company is organized only for
purposes for which a professional limited liability company may be organized
under part 13 of this chapter; and

(c) all the members and not less than one-half of the managers of the foreign
professional limited liability company are qualified persons with respect to the
foreign professional limited liability company.

(2) Notwithstanding 35-8-1001, a foreign professional limited liability
company may not be required to obtain a certificate of authority to transact
business in this state unless it maintains an office in this state for the conduct of
business or professional practice.

(3) The application for a certificate of authority must include a statement
that all the members and not less than one-half of the managers are licensed in
at least one state or territory or the District of Columbia to render a professional
service described in the statement of purposes of the foreign professional limited
liability company.

(4) The certificate of authority may be revoked by the secretary of state if the
foreign professional limited liability company fails to comply with any provision
of part 13 of this chapter. The licensing authority shall certify to the secretary of
state, from time to time, the names of all foreign professional limited liability
companies that have given cause for revocation, together with the pertinent
facts, and shall concurrently mail to each foreign professional limited liability
company at through its registered office—inthisstate agent a notice that the
certification has been made. A certificate of authority of a foreign professional
limited liability company may not be revoked unless there have been both 60
days’ notice of intent to revoke and a failure to correct the noncompliance during
the 60 days.

(5) A foreign professional limited liability company is subject to all other
provisions of part 13 of this chapter not inconsistent with this section.”

Section 63. Section 35-8-1203, MCA, is amended to read:
“35-8-1203. Effect of merger. (1) When a merger takes effect:

(a) the separate existence of each limited liability company and other entity
that are a party to the merger, other than the surviving entity, terminates;

(b) all property owned by each of the limited liability companies and other
entities that are a party to the merger vests in the surviving entity;

(c) all debts, liabilities, and other obligations of each limited liability
company and other entity that are a party to the merger become the obligations
of the surviving entity;

(d) an action or proceeding pending by or against a limited liability company
or other entity that is a party to a merger may be continued as if the merger had
not occurred or the surviving entity may be substituted as a party to the action
or proceeding; and

(e) except as prohibited by other law, all the rights, privileges, immunities,
powers, and purposes of every limited liability company and other entity that
are a party to a merger vest in the surviving entity

paftyteth&mefgei%f If the surv1v1ng forelgn entlty falls to appomt or malntaln
an agent designated for service of process in this state or if the agent for service
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of process cannot with reasonable dlhgence be found at;%he»des&gnated—eﬁﬁee

service ofprocess may be made on the forezgn
entity as provided in [section 13(2)]. Service is effected under this subsection at
the earliest of:

(a) the date on which the company receives the process, notice, or demand;

(b) the date shown on the return receipt, if signed on behalf of the company;
or

(c) 5 days after its deposit in the mail, if mailed postpaid and correctly
addressed.

(3) A member of the surviving limited liability company is liable for all
obligations of a party to the merger for which the member was personally liable
before the merger.

(4) Unless otherwise agreed, a merger of a limited liability company that is
not the surviving entity in the merger does not require the limited liability
company to wind up its business under this chapter or to pay its liabilities and
distribute its assets pursuant to this chapter.

(5) Articles of merger serve as articles of dissolution for a limited liability
company that is not the surviving entity in the merger.”

Section 64. Section 35-9-207, MCA, is amended to read:

“35-9-207. Court action to compel purchase. (1) (a) If an offer to
purchase shares made under 35-9-206 is rejected or if no offer is made, the
person exercising the compulsory purchase right may commence a proceeding
against the corporation to compel the purchase in the district court of the county
where the corporation’s principal office is located or, if there is no principal office

in this state, itsregistered-offiee in Lewis and Clark County.

(b) The corporation at its expense shall notify in writing all of its
shareholders, and any other person the court directs, of the commencement of
the proceeding.

(c) The jurisdiction of the court in which the proceeding is commenced under
this subsection is plenary and exclusive.

(2) (a) The court shall determine the fair value of the shares subject to
compulsory purchase in accordance with the standards set forth in 35-9-503,
together with terms for the purchase.

(b) Upon making these determinations, the court shall order the corporation
to purchase or cause the purchase of the shares or empower the person
exercising the compulsory purchase right to have the corporation dissolved.

(3) After the purchase order is entered, the corporation may petition the
court to modify the terms of purchase and the court may do so if it finds that
changes in the financial or legal ability of the corporation or other purchaser to
complete the purchase justify a modification.

(4) If the corporation or other purchaser does not make a payment required
by the court’s order within 30 days of its due date, the seller may petition the
court to dissolve the corporation and, absent a showing of good cause for not
making the payment, the court shall do so.
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(5) A person making a payment to prevent or cure a default by the
corporation or other purchaser is entitled to recover the payment from the
defaulter.”

Section 65. Section 35-9-501, MCA, is amended to read:

“35-9-501. Court action to protect shareholders. (1) Subject to
satisfying the conditions of subsections (3) and (4), a shareholder of a statutory
close corporation may petition the district court for any of the relief described in
35-9-502 through 35-9-504 if:

(a) the directors or those in control of the corporation have acted, are acting,
or will act in a manner that is illegal, oppressive, fraudulent, or unfairly
prejudicial to the petitioner, whether in his the petitioner’s capacity as
shareholder, director, or officer of the corporation;

(b) the directors or those in control of the corporation are deadlocked in the
management of the corporation’s affairs, the shareholders are unable to break
the deadlock, and the corporation is suffering or will suffer irreparable injury or
the business and affairs of the corporation can no longer be conducted to the
advantage of the shareholders generally because of the deadlock; or

(c) there exists one or more grounds for judicial dissolution of the
corporation under 35-1-938.

(2) A shareholder shall commence a proceeding under subsection (1) in the
district court of the county where the corporation’s principal office is located or,
if there is no principal office in this state, itsregistered-office in Lewis and Clark
County. The jurisdiction of the court in which the proceeding is commenced is
plenary and exclusive.

(3) If a shareholder has agreed in writing to pursue a nonjudicial remedy to
resolve disputed matters, ke the shareholder may not commence a proceeding
under this section with respect to the matters until ke the shareholder has
exhausted the nonjudicial remedy.

(4) If a shareholder has dissenters’ rights under this chapter or 35-1-826
through 35-1-839 with respect to proposed corporate actions, he—must the
shareholder shall commence a proceeding under this section before he the
shareholderis required to give notice of his the intent to demand payment under
35-1-826 through 35-1-839 or the proceeding is barred.

(5) Except as provided in subsections (3) and (4), a shareholder’s right to
commence a proceeding under this section and the remedies available under
35-9-502 through 35-9-504 are in addition to any other right or remedy ke the
shareholder may have.”

Section 66. Section 35-12-508, MCA, is amended to read:

“35-12-508. Records to be kept. (1) Each limited partnership shall keep at
the principal office referred-toin-35-12-6071) the following:

(a) a current list of the full name and last-known business address of each
partner, separately identifying the general partners, in alphabetical order, and
the limited partners, in alphabetical order;

(b) a copy of the certificate of limited partnership and all certificates of
amendment, together with executed copies of any powers of attorney pursuant
to which any certificate has been executed;

(c) copies of the limited partnership’s federal, state, and local income tax
returns and reports, if any, for the 3 most recent years;
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(d) copies of any then-effective written partnership agreements and of any
financial statements of the limited partnership for the 3 most recent years; and

(e) unless contained in a written partnership agreement, a writing setting
out:

(1) the amount of cash and a description and statement of the agreed value of
the other property or services contributed by each partner and that each partner
has agreed to contribute;

(1) the times at which or the events on the happening of which any additional
contributions agreed to be made by each partner are to be made;

(iil) any right of a partner to receive or of a general partner to make
distributions to a partner that include a return of all or any part of the partner’s
contribution; and

(1v) any events, upon the happening of which, the limited partnership is to be
dissolved and its affairs wound up.

(2) Records kept under this section must be available for inspection and
copying at the reasonable request and at the expense of any partner during
ordinary business hours.”

Section 67. Section 35-12-601, MCA, is amended to read:

“35-12-601. Certificate of limited partnership. (1) In order to form a
limited partnership, a certificate of limited partnership must be executed, must
be filed in the office of the secretary of state, and must set forth:

(a) the name of the limited partnership;

35-12-507 informationrequired by [section 5(1)];

(c) the name and the complete business street address of each general
partner; and

(d) any other matters the general partners, in their sole discretion,
determine to include.

(2) A limited partnership is formed at the time of the filing of the certificate
of limited partnership in the office of the secretary of state or at any later time
specified in the certificate of limited partnership if, in each case, there has been
substantial compliance with the requirements of this section.”

Section 68. Repealer. Sections 35-1-313, 35-1-314, 35-1-315, 35-1-316,
35-1-317, 35-1-1032, 35-1-1033, 35-1-1034, 35-1-1036, 35-2-309, 35-2-310,
35-2-311, 35-2-314, 35-2-315, 35-2-827, 35-2-828, 35-2-829, 35-8-105, 35-8-911,
35-8-1004, 35-8-1005, 35-8-1006, 35-8-1103, and 35-12-507, MCA, are repealed.

Section 69. Codification instruction. [Sections 1 through 17] are

intended to be codified as an integral part of Title 35, and the provisions of Title
35 apply to [sections 1 through 17].

Section 70. Effective date. [This act] is effective October 1, 2008.
Approved April 25, 2007
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CHAPTER NO. 241
[HB 433]

AN ACT REQUIRING STATE AGENCIES AND LOCAL GOVERNMENTS TO
MAKE READILY AVAILABLE FOR PUBLIC INSPECTION A SUMMARY
REPORT ITEMIZING EXPENDITURES FOR LOBBYING AN ELECTED OR
APPOINTED FEDERAL OFFICIAL; REQUIRING STATE AGENCIES AND
LOCAL GOVERNMENTS TO DESIGNATE AN OFFICE FROM WHICH THE
SUMMARY REPORT MAY BE OBTAINED; AND REQUIRING STATE
AGENCIES AND LOCAL GOVERNMENTS TO POST THE SUMMARY
REPORT TO THE INTERNET.

Be it enacted by the Legislature of the State of Montana:

Section 1. Full disclosure of public expenditures on federal
lobbying. (1) Each quarter of a fiscal year that a state agency or a local
government, as the terms are defined in 2-2-102, makes an expenditure for the
services of a lobbyist to lobby an elected federal official or an appointee of an
elected federal official, the state agency or local government shall make readily
available for public inspection upon request a summary report itemizing each
lobbying service provided and how much money was spent for each service.

(2) Each state agency and local government subject to subsection (1) shall:
(a) designate an office from which a copy of the report may be obtained; and

(b) post a copy of the report to the agency’s or local government’s website on
the internet, if the agency or local government has a website.

(3) For purposes of this section, “expenditure” means a payment by the state
agency or local government or a payment by a contractor of the state agency or
local government.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 5, chapter 7, part 1, and the provisions of Title 5,
chapter 7, part 1, apply to [section 1].

Approved April 25, 2007

CHAPTER NO. 242
[HB 496]

AN ACT ALLOWING ADVANCED PRACTICE REGISTERED NURSES OR
LICENSED PHYSICIAN ASSISTANTS TO COMPLETE MEDICAL EXAMS
REQUIRED BY TRAFFIC LAWS; AND AMENDING SECTIONS 61-5-105,
61-5-111, 61-5-120, 61-5-207, 61-9-428, AND 61-13-103, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-5-105, MCA, is amended to read:

“61-5-105. Who may not be licensed. The department may not issue a
license under this chapter to a person:

(1) who is under 16 years of age unless:

(a) the personis at least 15 years of age and has passed a driver’s education
course approved by the department and the superintendent of public
instruction; or
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(b) the person is at least 13 years of age and, because of individual hardship,
to be determined by the department, needs a restricted license;

(2) whose license or driving privilege is currently suspended, revoked, or
canceled or who is disqualified from operating a commercial motor vehicle in
this or any state, as evidenced by an ineligible status report from the national
driver register, established under 49 U.S.C. 30302, or from the commercial
driver’s license information system, established under 49 U.S.C. 31309;

(38) who is addicted to the use of alcohol or narcotic drugs;

(4) who has previously been adjudged to be afflicted with or suffering from
any mental disability or disease and who, at the time of application, has not been
restored to competency by the methods provided by law;

(5) who is required by this chapter to take an examination;

(6) who has not deposited proof of financial responsibility when required
under the provisions of chapter 6 of this title;

(7) who has any condition characterized by lapse of consciousness or control,
either temporary or prolonged, that is or may become chronic. However, the
department, may in its discretion, issue a license to an otherwise qualified
person suffering from a condition if the afflicted person’s attending physician,
licensed physician assistant, or advanced practice registered nurse, as defined in
387-8-102, attests in writing that the person’s condition has stabilized and would
not be likely to interfere with that person’s ability to operate a motor vehicle
safely and, if a commercial driver’s license is involved, the person is physically
qualified to operate a commercial motor vehicle under applicable state or federal
regulations;

(8) who lacks the functional ability, due to a physical or mental disability or
limitation, to safely operate a motor vehicle on the highway;

(9) who is not a resident of or domiciled in Montana except as provided in
61-5-103(3); or

(10) who does not submit proof satisfactory to the department that the
applicant’s presence in the United States is authorized under federal law. The
department may not accept as a primary source of identification a driver’s
license issued by a state if the state does not require that a driver licensed in that
state be lawfully present in the United States under federal law.”

Section 2. Section 61-5-111, MCA, is amended to read:

“61-5-111. Contents of driver’s license, renewal, renewal by mail,
license expirations, grace period, and fees for licenses, permits, and
endorsements — notice of expiration. (1) (a) The department may appoint
county treasurers and other qualified officers to act as its agents for the sale of
driver’s license receipts. The department shall adopt necessary rules governing
sales. In areas in which the department provides driver licensing services 3 days
or more a week, the department is responsible for sale of receipts and may
appoint an agent to sell receipts.

(b) The department may enter into an authorized agent agreement with the
county treasurer of any county in which the department no longer maintains a
driver examination station for the purpose of providing driver’s license renewal
services.
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(2) (a) The department, upon receipt of payment of the fees specified in this
section, shall issue a driver’s license to each qualifying applicant. The license
must contain:

(1) a full-face photograph of the licensee in the size and form prescribed by
the department;

(i1) a distinguishing number issued to the licensee;

(ii1) the full legal name, date of birth, Montana mailing address, and a brief
description of the licensee; and

(iv) either the licensee’s customary signature or a digital reproduction of the
licensee’s customary signature.

(b) The department may not use the licensee’s social security number as the
distinguishing number unless the licensee expressly authorizes the use. A
license is not valid until it is signed by the licensee.

(38) (a) When a person applies for renewal of a driver’s license, the
department shall conduct a records check in accordance with 61-5-110(1) to
determine the applicant’s eligibility status and shall test the applicant’s
eyesight. The department may also require the applicant to submit to a
knowledge and road or skills test if:

(i) the renewal applicant has a physical or mental disability, limitation, or
condition that impairs, or may impair, the applicant’s ability to exercise
ordinary and reasonable control in the safe operation of a motor vehicle on the
highway; and

(i1) the expired or expiring license does not include adaptive equipment or
operational restrictions appropriate to the applicant’s functional abilities; or

(i11) the applicant wants to remove or modify the restrictions stated on the
expired or expiring license.

(b) In the case of a commercial driver’s license, the department shall, if the
information was not provided in a prior licensing cycle, require the renewal
applicant to provide the name of each jurisdiction in which the applicant was
previously licensed to drive any type of motor vehicle during the 10-year period
immediately preceding the date of the renewal application and may also require
that the applicant successfully complete a written examination as required by
federal regulations.

(c) A person is considered to have applied for renewal of a Montana driver’s
license if the application is made within 6 months before or 3 months after the
expiration of the person’s license. Except as provided in subsection (3)(d), a
person seeking to renew a driver’s license shall appear in person at a Montana
driver’s examination station.

(d) (1) Except as provided in subsections (3)(d)(iv) through (3)(d)(vi), a person
may renew a driver’s license by mail if the person certifies that the person is
temporarily out of state and will not be returning to the state prior to the
expiration of the license. A person may not renew by mail for a subsequent
license term after a mail renewal, except that a spouse or dependent of a person
stationed outside Montana on active military duty may renew a driver’s license
by mail for one additional consecutive term following a mail renewal.

(i1) An applicant who renews a driver’s license by mail shall submit to the
department an approved vision examination and a medical evaluation from a
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licensed physician, licensed physician assistant, or advanced practice registered
nurse, as defined in 37-8-102, in addition to the fees required for renewal.

(ii1) If the department does not have a digitized photograph or signature
record of the renewal applicant from the expiring license, then the department
may require the renewal applicant to submit a personal photograph and
signature that meets the requirements prescribed by the department.

(iv) Except as provided in subsections (4)(b) and (4)(c), the term of a license
renewed by mail is 8 years.

(v) The department may not renew a license by mail if:

(A) the records check conducted in accordance with 61-5-110(1) shows an
ineligible license status for the applicant; or

(B) the applicant holds a commercial driver’s license with a hazardous
materials endorsement, the retention of which requires additional testing and a
security threat assessment under 49 CFR, part 1572.

(vi) If a license was issued to a foreign national whose presence in the United
States is temporarily authorized under federal law, the license may not be
renewed by mail.

(e) The department shall mail a driver’s license renewal notice no earlier
than 60 days and no later than 30 days prior to the expiration date of a driver’s
license. Except as provided in 61-3-119 and 61-5-115, the department shall mail
the notice to the Montana mailing address shown on the driver’s license.

(4) (a) Except as provided in subsections (4)(b) through (4)(e), a license
expires on the anniversary of the licensee’s birthday 8 years or less after the date
of issue or on the licensee’s 75th birthday, whichever occurs first.

(b) Alicense issued to a person who is 75 years of age or older expires on the
anniversary of the licensee’s birthday 4 years or less after the date of issue.

(c) Alicense issued to a person who is under 21 years of age expires on the
licensee’s 21st birthday.

(d) (1) Except as provided in subsection (4)(d)(ii), a commercial driver’s
license expires on the anniversary of the licensee’s birthday 5 years or less after
the date of issue.

(i1) When a person obtains a Montana commercial driver’s license with a
hazardous materials endorsement after surrendering a comparable commercial
driver’s license with a hazardous materials endorsement from another licensing
jurisdiction, the license expires on the anniversary of the licensee’s birthday 5
years or less after the date of the issue of the surrendered license if, as reported
in the commercial driver’s license information system, a security threat
assessment was performed on the person as a condition of issuance of the
surrendered license.

(e) A license issued to a person who is a foreign national whose presence in
the United States is temporarily authorized under federal law expires, as
determined by the department, no later than the expiration date of the official
document issued to the person by the bureau of citizenship and immigration
services of the department of homeland security authorizing the person’s
presence in the United States.

(5) When the department issues a driver’s license to a person under 18 years
of age, the license must be clearly marked with a notation that conveys the
restrictions imposed under 61-5-133.
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(6) (a) Upon application for a driver’s license or commercial driver’s license
and any combination of the specified endorsements, the following fees must be
paid:

(1) driver’s license, except a commercial driver’s license — $5 a year or
fraction of a year;

(i1) motorcycle endorsement — 50 cents a year or fraction of a year;
(ii1) commercial driver’s license:

(A) interstate — $10 a year or fraction of a year; or

(B) intrastate — $8.50 a year or fraction of a year.

(b) A renewal notice for either a driver’s license or a commercial driver’s
license is 50 cents.”

Section 3. Section 61-5-120, MCA, is amended to read:

“61-5-120. Medical assessment and rehabilitation driving permit. (1)
Upon the written request of a licensed physician, licensed physician assistant,
or advanced practice registered nurse, as defined in 37-8-102, on a form
prescribed by the department, the department may authorize a driver
rehabilitation specialist to issue a temporary medical assessment and
rehabilitation driving permit to a person who is not licensed to drive or whose
license has expired under the provisions of this chapter for the purpose of driver
assessment, rehabilitation, and training.

(2) The temporary permit may be issued only to a person who is 16 years of
age or older.

(3) The permit is valid for up to 6 weeks, beginning with the date of the first
evaluation of the permitholder by the driver rehabilitation specialist. The driver
rehabilitation specialist shall sign and date the permit at the time of the first
evaluation.

(4) The permit is valid only when the permitholder is operating a motor
vehicle under the immediate supervision of the driver rehabilitation specialist
during the permitholder’s participation in an actual in-vehicle evaluation
process.

(5) The department may extend the duration of a medical assessment and
rehabilitation permit for an additional 6-week period if the driver rehabilitation
specialist, er-the licensed physician, licensed physician assistant, or advanced
practice registered nurse certifies that the permitholder needs additional time to
complete the driver assessment, rehabilitation, and training process.”

Section 4. Section 61-5-207, MCA, is amended to read:

“61-5-207. Reexamination or medical evaluation — when required.
(1) If the department receives reliable evidence that a licensed driver lacks the
ability to exercise ordinary and reasonable control in the safe operation of a
motor vehicle on the highway, the department may, upon written notice of at
least 5 days to the licensee, require the licensee to obtain a medical evaluation
from a licensed physician, licensed physician assistant, or advanced practice
registered nurse, as defined in 37-8-102, or submit to one or more tests
customarily conducted by the department for licensure under 61-5-110.

(2) Upon the review of a medical evaluation, the conclusion of testing, or
both, the department may:
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(a) impose restrictions on the license, as provided in 61-5-113, that are
appropriate to the licensee’s acknowledged or demonstrated functional abilities;

(b) suspend the license indefinitely based upon a licensee’s inability to
exercise ordinary and reasonable control in the safe operation of a motor vehicle
on the highway; or

(c) take no action modifying the license or placing restrictions on the
licensee.

(3) The age of a licensee, by itself, does not constitute evidence of a condition
requiring a reexamination or a medical evaluation by-alieensed-physician.

(4) A suspension under this section continues in effect until evidence
satisfactory to the department establishes that the licensee has regained the
ability to exercise ordinary and reasonable control in the safe operation of a
motor vehicle on a highway.

(5) Refusal or neglect of the licensee to obtain a medical evaluation from a
licensed physician, licensed physician assistant, or advanced practice registered
nurse or submit to testing as required by the department is grounds for
suspension of the person’s license.”

Section 5. Section 61-9-428, MCA, is amended to read:

“61-9-428. Window tinting and sunscreening — waiver —
conditions. The highway patrol or a local law enforcement agency may grant a
waiver of the standards of 61-9-405(4) for reasons of safety or security or for
medical reasons based on an affidavit signed by a licensed physician, licensed
physician assistant, or advanced practice registered nurse, as defined in
87-8-102. The waiver must be in writing and must include the vehicle
identification number, registration number, or other description to clearly
identify the motor vehicle to which the waiver applies and the date issued, the
name of the owner of the vehicle, the reason for granting the waiver, the dates
the waiver is effective, and the signature of the law enforcement officer granting
the waiver. The highway patrol or the local law enforcement agency shall keep a
copy of the waiver until the waiver expires.”

Section 6. Section 61-13-103, MCA, is amended to read:

“61-13-103. Seatbelt use required — exceptions. (1) A driver may not
operate a motor vehicle upon a highway of the state of Montana unless each
occupant of a designated seating position is wearing a properly adjusted and
fastened seatbelt or, if 61-9-420 applies, is properly restrained in a child safety
restraint.

(2) The provisions of this section do not apply to:

(a) an occupant of a motor vehicle who possesses a written statement from a
licensed physician, licensed physician assistant, or advanced practice registered
nurse, as defined in 37-8-102, that the occupant is unable to wear a seatbelt for
medical reasons;

(b) an occupant of a motor vehicle in which all seatbelts are being used by
other occupants;

(c) an operator of a motorcycle or a motor-driven cycle;
(d) an occupant of a vehicle licensed as special mobile equipment; or

(e) an occupant who makes frequent stops with a motor vehicle during
official job duties and who may be exempted by the department.
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(3) The department may adopt rules to implement subsection (2)(e).

(4) The department or its agent may not require a driver who may be in
violation of this section to stop except upon reasonable cause to believe that the
driver has violated another traffic regulation or that the driver’s vehicle is
unsafe or not equipped as required by law.”

Approved April 25, 2007

CHAPTER NO. 243
[HB 594]
AN ACT DESIGNATING AN OFFICIAL LULLABY FOR MONTANA.
Be it enacted by the Legislature of the State of Montana:

Section 1. State lullaby. The song “Montana Lullaby”, written by Ken
Overcast and Wylie Gustafson, is the official lullaby of Montana.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 1, chapter 1, part 5, and the provisions of Title 1,
chapter 1, part 5, apply to [section 1].

Approved April 25, 2007

CHAPTER NO. 244
[HB 636]

AN ACT PROHIBITING QUOTAS FOR STOPS, CITATIONS, AND ARRESTS
BY LAW ENFORCEMENT OFFICERS; PROHIBITING THE USE OF
QUOTAS IN EVALUATING LAW ENFORCEMENT OFFICERS; AMENDING
SECTIONS 7-32-103, 7-32-2107, 7-32-4105, 44-1-302, AND 46-6-420, MCA;
AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-32-103, MCA, is amended to read:

“7-32-103. Structure of department of public safety — duties —
restrictions on evaluations. (1) The director shall-have has the powers and
shall perform the duties conferred on and required of sheriffs, police officers,
and chiefs of police, except in cases involving the discharge or termination of
employment of subordinate employees.

(2) Officers and patrol officers of the city or town police department and
deputies of the county sheriff’s office shalt-be are subordinate to the director and
shall have the power and shall perform the duties conferred on and required of
police officers and patrol officers in cities and towns and of sheriff’s deputies in
counties, as required by state law and municipal ordinance.

(3) Quotas for investigative stops, citations, or arrests may not be established
and may not be used in evaluating officers.”

Section 2. Section 7-32-2107, MCA, is amended to read:

“7-32-2107. Tenure for deputy sheriffs — grounds for termination of
employment — restrictions on evaluations. (1) Any deputy sheriff new
employed or who may hereafter be employed shall continue in service until
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relieved of his employment in the manner hereinafter provided in this part and
only for one or more of the following specified causes:

H(a) conviction of a felony subsequent to the commencement of sueh
employment;

2)(b) willful disobedience of an order or orders given by the sheriff;

3)(c) drinking intoxicating liquor while in uniform or while on official duty
or being intoxicated in a public place while in uniform or while on official duty;

4)(d) sleeping while on duty;
{B)(e) incapacity materially affecting ability to perform official duties;
£6)(f) gross inefficiency in the performance of official duties.

(2) Quotas for investigative stops, citations, or arrests may not be established
and may not be used in evaluating deputies.”

Section 3. Section 7-32-4105, MCA, is amended to read:
“7-32-4105. Duties of chiefof police. (1) Itis the duty of the chief of police:

(a) to execute and return all process issued by the city judge or directed to
him the chiefby any legal authority and to attend upon the city court regularly;

(b) to arrest all persons guilty of a breach of the peace or for the violation of
any city or town ordinance and bring them before the city judge for trial;

(c) to have charge and control of all pelieemen police officers, subject to sueh
rules as that may be prescribed by ordinance, and to report to the council all
delinquencies or neglect of duty or official misconduct of pelieemen police
officers for action of the council,;

(d) to perform sueh other duties as the council may prescribe.

(2) The chief of police has the same powers as a constable in the discharge of
his the chief’s duties, but he-must may not serve a process in any civil action or
proceeding except when a city or town is a party.

(3) Quotas for investigative stops, citations, or arrests may not be established
and may not be used in evaluating police officers.”

Section 4. Section 44-1-302, MCA, is amended to read:

“44-1-302. Powers relating to supervisory personnel — quotas
prohibited. The duties and jurisdiction of the supervisory personnel shall must
be outlined and defined by and under the control of the chief. Quotas for
investigative stops, citations, or arrests may not be established and may not be
used in evaluating highway patrol officers.”

Section 5. Section 46-6-420, MCA, is amended to read:

“46-6-420. Arrest, or citation, or stop quotas prohibited. (1) A state or
local government agency employing a peace officer may not adopt and require a
peace officer to comply with a quota and may not suggest a quota for arrests, er
citations, or investigative stops for any criminal offense or class of criminal
offenses, including violations of traffic or motor vehicle laws, contained in state
law, an administrative rule adopted by an agency of the state government, or a
local government ordinance.

(2) €a) For purposes of this section, “quota” means a specific number of
arrests, er citations, or investigative stops.
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Section 6. Effective date. [This act] is effective on passage and approval.
Approved April 25, 2007

CHAPTER NO. 245
[HB 641]

AN ACT PROVIDING THAT A PERSON UNDER 21 YEARS OF AGE MAY
NOT BE ARRESTED FOR OR CHARGED WITH THE OFFENSE OF
POSSESSION OR CONSUMPTION OF AN ALCOHOLIC BEVERAGE
SOLELY BECAUSE THE PERSON WAS AT A PLACE WHERE OTHER
PERSONS WERE POSSESSING OR CONSUMING ALCOHOLIC
BEVERAGES; AND AMENDING SECTION 45-5-624, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 45-5-624, MCA, is amended to read:

“45-5-624. Unlawful attempt to purchase or possession of
intoxicating substance — interference with sentence or court order. (1)
A person under 21 years of age commits the offense of possession of an
intoxicating substance if the person knowingly consumes or has in the person’s
possession an intoxicating substance. A person may not be arrested for or
charged with the offense solely because the person was at a place where other
persons were possessing or consuming alcoholic beverages. A person does not
commit the offense if the person consumes or gains possession of the an alcoholic
beverage because it was lawfully supplied to the person under 16-6-305 or when
in the course of employment it is necessary to possess alcoholic beverages.

(2) (a) In addition to any disposition by the youth court under 41-5-1512, a
person under 18 years of age who is convicted under this section:

(i) for the first offense, shall be fined an amount not less than $100 and not to
exceed $300 and:

(A) shall be ordered to perform 20 hours of community service;

(B) shall be ordered, and the person’s parent or parents or guardian shall be
ordered, to complete and pay all costs of participation in a community-based
substance abuse information course that meets the requirements of subsection
(9), if one is available; and

(C) if the person has a driver’s license, must have the license confiscated by
the court for 30 days, except as provided in subsection (2)(b);

(i1) for a second offense, shall be fined an amount not less than $200 and not
to exceed $600 and:

(A) shall be ordered to perform 40 hours of community service;

(B) shall be ordered, and the person’s parent or parents or guardian shall be
ordered, to complete and pay all costs of participation in a community-based
substance abuse information course that meets the requirements of subsection
(9), if one is available;

(C) if the person has a driver’s license, must have the license confiscated by
the court for 6 months, except as provided in subsection (2)(b); and
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(D) shall be required to complete a chemical dependency assessment and
treatment, if recommended, as provided in subsection (8);

(iii) for a third or subsequent offense, shall be fined an amount not less than
$300 or more than $900, shall be ordered to perform 60 hours of community
service, shall be ordered, and the person’s parent or parents or guardian shall be
ordered, to complete and pay all costs of participation in a community-based
substance abuse information course that meets the requirements of subsection
(9), if one is available, and shall be required to complete a chemical dependency
assessment and treatment, if recommended, as provided in subsection (8). If the
person has a driver’s license, the court shall confiscate the license for 6 months,
except as provided in subsection (2)(b).

(b) If the convicted person fails to complete the community-based substance
abuse course and has a driver’s license, the court shall order the license
suspended for 3 months for a first offense, 9 months for a second offense, and 12
months for a third or subsequent offense.

(c) The court shall retain jurisdiction for up to 1 year to order suspension of a
license under subsection (2)(b).

(3) A person 18 years of age or older who is convicted of the offense of
possession of an intoxicating substance:

(a) for a first offense:

(i) shall be fined an amount not less than $100 or more than $300;

(i1) shall be ordered to perform 20 hours of community service; and

(i11) shall be ordered to complete and pay all costs of participation in a
community-based substance abuse information course that meets the
requirements of subsection (9);

(b) for a second offense:

(1) shall be fined an amount not less than $200 or more than $600;

(i1) shall be ordered to perform 40 hours of community service; and

(ii1) shall be ordered to complete and pay for an alcohol information course at
an alcohol treatment program that meets the requirements of subsection (9),
which may, in the court’s discretion and upon recommendation of a licensed
addiction counselor, include alcohol or drug treatment, or both;

(c) for a third or subsequent offense:

(1) shall be fined an amount not less than $300 or more than $900;

(i1) shall be ordered to perform 60 hours of community service;

(ii1) shall be ordered to complete and pay for an alcohol information course at
an alcohol treatment program that meets the requirements of subsection (9),

which may, in the sentencing court’s discretion and upon recommendation of a
licensed addiction counselor, include alcohol or drug treatment, or both; and

(iv) in the discretion of the court, shall be imprisoned in the county jail for a
term not to exceed 6 months.

(4) A person under 21 years of age commits the offense of attempt to
purchase an intoxicating substance if the person knowingly attempts to
purchase an alcoholic beverage. A person convicted of attempt to purchase an
intoxicating substance shall be fined an amount not to exceed $150 if the person
was under 21 years of age at the time that the offense was committed and may be
ordered to perform community service.
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(5) A defendant who fails to comply with a sentence and is under 21 years of
age and was under 18 years of age when the defendant failed to comply must be
transferred to the youth court. If proceedings for failure to comply with a
sentence are held in the youth court, the offender must be treated as an alleged
youth in need of intervention as defined in 41-5-103. The youth court may enter
its judgment under 41-5-1512.

(6) A person commits the offense of interference with a sentence or court
order if the person purposely or knowingly causes a child or ward to fail to
comply with a sentence imposed under this section or a youth court disposition
order for a youth found to have violated this section and upon conviction shall be
fined $100 or imprisoned in the county jail for 10 days, or both.

(7) A conviction or youth court adjudication under this section must be
reported by the court to the department of public health and human services if
treatment is ordered under subsection (8).

(8) (a) A person convicted of a second or subsequent offense of possession of
an intoxicating substance shall be ordered to complete a chemical dependency
assessment.

(b) The assessment must be completed at a treatment program that meets
the requirements of subsection (9) and must be conducted by a licensed
addiction counselor. The person may attend a program of the person’s choice as
long as a licensed addiction counselor provides the services. If able, the person
shall pay the cost of the assessment and any resulting treatment.

(c) The assessment must describe the person’s level of abuse or dependency,
if any, and contain a recommendation as to the appropriate level of treatment if
treatment isindicated. A person who disagrees with the initial assessment may,
at the person’s expense, obtain a second assessment provided by a licensed
addiction counselor or program that meets the requirements of subsection (9).

(d) The treatment provided must be at a level appropriate to the person’s
alcohol or drug problem, or both, if any, as determined by a licensed addiction
counselor pursuant to diagnosis and patient placement rules adopted by the
department of public health and human services. Upon the determination, the
court shall order the appropriate level of treatment, if any. If more than one
counselor makes a determination, the court shall order an appropriate level of
treatment based upon the determination of one of the counselors.

(e) Each counselor providing treatment shall, at the commencement of the
course of treatment, notify the court that the person has been enrolled in a
chemical dependency treatment program. If the person fails to attend the
treatment program, the counselor shall notify the court of the failure.

() The court shall report to the department of public health and human
services the name of any person who is convicted under this section. The
department of public health and human services shall maintain a list of those
persons who have been convicted under this section. This list must be made
available upon request to peace officers and to any court.

(9) (a) A community-based substance abuse information course required
under subsection (2)(a)(1)(B), (2)(a)(i1)(B), (2)(a)(iii), or (3)(a)(iil) must be:

(1) approved by the department of public health and human services under
53-24-208 or by a court or provided under a contract with the department of
corrections; or
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(i1) provided by a hospital licensed under Title 50, chapter 5, part 2, that
provides chemical dependency services and that is accredited by the joint
commission on accreditation of healthcare organizations to provide chemical
dependency services.

(b) An alcohol information course required under subsection (3)(b)(iii) or
(3)(c)(111) must be provided at an alcohol treatment program:

(1) approved by the department of public health and human services under
53-24-208 or by a court or provided under a contract with the department of
corrections; or

(i1) provided by a hospital licensed under Title 50, chapter 5, part 2, that
provides chemical dependency services and that is accredited by the joint
commission on accreditation of healthcare organizations to provide chemical
dependency services.

(c) A chemical dependency assessment required under subsection (8) must
be completed at a treatment program:

(1) approved by the department of public health and human services under
53-24-208 or by a court or provided under a contract with the department of
corrections; or

(i1) provided by a hospital licensed under Title 50, chapter 5, part 2, that
provides chemical dependency services and that is accredited by the joint
commission on accreditation of healthcare organizations to provide chemical
dependency services.

(10) Information provided or statements made by a person under 21 years of
age to a health care provider or law enforcement personnel regarding an alleged
offense against that person under Title 45, chapter 5, part 5, may not be used in
a prosecution of that person under this section. This subsection’s protection also
extends to a person who helps the victim obtain medical or other assistance or
report the offense to law enforcement personnel. (See compiler’s comments for
contingent termination of certain text.)”

Approved April 25, 2007

CHAPTER NO. 246
[HB 681]

AN ACT REVISING PROVISIONS OF THE MONTANA RENEWABLE
POWER PRODUCTION AND RURAL ECONOMIC DEVELOPMENT ACT;
DEFINING TERMS; APPLYING CERTAIN PROVISIONS OF THE
MONTANA RENEWABLE POWER PRODUCTION AND RURAL
ECONOMIC DEVELOPMENT ACT TO COMPETITIVE ELECTRICITY
SUPPLIERS; AMENDING SECTIONS 69-8-1003, 69-8-1004, 69-8-1005, AND
69-8-1007, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 69-8-1003, MCA, is amended to read:

“69-8-1003. Definitions. As used in this part, unless the context requires
otherwise, the following definitions apply:

(1) “Ancillary services” means services or tariff provisions related to
generation and delivery of electric power other than simple generation,
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transmission, or distribution. Ancillary services related to transmission
services include energy losses, energy imbalances, scheduling and dispatching,
load following, system protection, and reactive power.

(2) “Common ownership” means the same or substantially similar persons
or entities that maintain a controlling interest in more than one community
renewable energy project even if the ownership shares differ between two
community renewable energy projects. Two community renewable energy
projects may not be considered to be under common ownership simply because
the same entity provided debt or equity or both debt and equity to both projects.

(3) “Community renewable energy project” means an eligible renewable
resource that is interconnected on the utility side of the meter in which local
owners have a controlling interest and that is less than or equal to 5 megawatts
in total calculated nameplate capacity.

(4) “Competitive electricity supplier” means any person, corporation, or
governmental entity that is selling electricity to small customers at retail rates in
the state of Montana and that is not a public utility or cooperative.

4)(5) “Compliance year” means each calendar year beginning January 1
and ending December 31, starting in 2008, for which compliance with this part
must be demonstrated.

£6)(6) “Cooperative utility” means:

(a) a utility qualifying as an electric cooperative pursuant to Title 35,
chapter 18; or

(b) an existing municipal electric utility as of May 2, 1997.

£6)(7) “Eligible renewable resource” means a facility either located within
Montana or delivering electricity from another state into Montana that
commences commercial operation after January 1, 2005, and that produces
electricity from one or more of the following sources:

(a) wind;
(b) solar;
(c) geothermal;

(d) water power, in the case of a hydroelectric project that does not require a
new appropriation, diversion, or impoundment of water and that has a
nameplate rating of 10 megawatts or less;

(e) landfill or farm-based methane gas;
() gas produced during the treatment of wastewater;

(g) low-emission, nontoxic biomass based on dedicated energy crops, animal
wastes, or solid organic fuels from wood, forest, or field residues, except that the
term does not include wood pieces that have been treated with chemical
preservatives such as creosote, pentachlorophenol, or copper-chroma-arsenic;

(h) hydrogen derived from any of the sources in this subsection €6} (7) for use
in fuel cells; and

(1) the renewable energy fraction from the sources identified in subsections
6}=a) (7)(a) through 6)h) (7)(h) of electricity production from a multiple-fuel
process with fossil fuels.

€H(8) “Local owners” means:
(a) Montana residents or entities composed of Montana residents;
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(b) Montana small businesses;

(c) Montana nonprofit organizations;

(d) Montana-based tribal councils;

(e) Montana political subdivisions or local governments;

(f) Montana-based cooperatives other than cooperative utilities; or

(g) any combination of the individuals or entities listed in subsections {H¢a)

(8)(a) through ¢H¢H (8)(f).

£8)(9) “Public utility” means any electric utility regulated by the commission
pursuant to Title 69, chapter 3, on January 1, 2005, including the public utility’s
successors or assignees.

{9)(10) “Renewable energy credit” means a tradable certificate of proof of 1
megawatt hour of electricity generated by an eligible renewable resource that is
tracked and verified by the commission and includes all of the environmental
attributes associated with that 1 megawatt-hour unit of electricity production.

(11) “Small customer” means a retail customer that has an individual load
with an average monthly demand of less than 5,000 kilowatts.

40)(12) “Total calculated nameplate capacity” means the calculation of total
nameplate capacity of the community renewable energy project and other
eligible renewable resources that are:

(a) located within 5 miles of the project;

(b) constructed within the same 12-month period; and
(¢c) under common ownership.”

Section 2. Section 69-8-1004, MCA, is amended to read:

“69-8-1004. Renewable resource standard — administrative penalty
— waiver. (1) Except as provided in 69-8-1007 and subseetion subsections (11)
and (12) of this section, a graduated renewable energy standard is established
for public utilities and competitive electricity suppliers as provided in
subsections (2) through (4) of this section.

(2) In each compliance year beginning January 1, 2008, through December
31, 2009, each public utility and competitive electricity supplier shall procure a
minimum of 5% of its retail sales of electrical energy in Montana from eligible
renewable resources.

(3) (a) In each compliance year beginning January 1, 2010, through
December 31, 2014, each public utility and competitive electricity supplier shall
procure a minimum of 10% of its retail sales of electrical energy in Montana from
eligible renewable resources.

(b) As part of their compliance with subsection (3)(a), public utilities shall
purchase both the renewable energy credits and the electricity output from
community renewable energy projects that total at least 50 megawatts in
nameplate capacity.

(c) Public utilities shall proportionately allocate the purchase required
under subsection (3)(b) based on each public utility’s retail sales of electrical
energy in Montana in the calendar year 2009.

(4) (a) In the compliance year beginning January 1, 2015, and in each
succeeding compliance year, each public utility and competitive electricity
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supplier shall procure a minimum of 15% of its retail sales of electrical energy in
Montana from eligible renewable resources.

(b) (1) As part of their compliance with subsection (4)(a), public utilities shall
purchase both the renewable energy credits and the electricity output from
community renewable energy projects that total at least 75 megawatts in
nameplate capacity.

(i1) In meeting the standard in subsection (4)(b)(1), a public utility may
include purchases made under subsection (3)(b).

(c) Public utilities shall proportionately allocate the purchase required
under subsection (4)(b) based on each public utility’s retail sales of electrical
energy in Montana in the calendar year 2014.

(5) (a) In complying with the standards required under subsections (2)
through (4), a public utility or competitive electricity supplier shall, for any given
compliance year, calculate its procurement requirement based on the public
utility’s or competitive electricity supplier’s previous year’s sales of electrical
energy to retail customers in Montana.

(b) The standard in subsections (2) through (4) must be calculated on a
delivered-energy basis after accounting for any line losses.

(6) A public utility or competitive electricity supplier has until 3 months
following the end of each compliance year to purchase renewable energy credits
for that compliance year.

(7) (a) In order to meet the standard established in subsections (2) through
(4), a public utility or competitive electricity supplier may only use:

(1) electricity from an eligible renewable resource in which the associated
renewable energy credits have not been sold separately;

(i) renewable energy credits created by an eligible renewable resource
purchased separately from the associated electricity; or

(i11) any combination of subsections (7)(a)(i) and (7)(a)(@i1).

(b) A public utility or competitive electricity supplier may not resell
renewable energy credits and count those sold credits against the public utility’s
or the competitive electricity supplier’s obligation to meet the standards
established in subsections (2) through (4).

(c) Renewable energy credits sold through a voluntary service such as the
one provided for in 69-8-210(4) may not be applied against a public utility’s or
competitive electricity supplier’s obligation to meet the standards established in
subsections (2) through (4).

(8) Nothing in this part limits a public utility or competitive electricity
supplier from exceeding the standards established in subsections (2) through
(4).

(9) If a public utility or competitive electricity supplier exceeds a standard
established in subsections (2) through (4) in any compliance year, the public
utility or competitive electricity supplier may carry forward the amount by
which the standard was exceeded to comply with the standard in either or both
of the 2 subsequent compliance years. The carryforward may not be
double-counted.

(10) Except as provided in subseetion—{31) subsections (11) and (12), if a
public utility or competitive electricity supplier is unable to meet the standards
established in subsections (2) through (4) in any compliance year, that public
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utility or competitive electricity supplier shall pay an administrative penalty,
assessed by the commission, of $10 for each megawatt hour of renewable energy
credits that the public utility or competitive electricity supplier failed to procure.
A public utility may not recover this penalty in electricity rates. Money
generated from these penalties must be deposited in the universal low-income
energy assistance fund established in 69-8-412(1)(a).

(11) A public utility or competitive electricity supplier may petition the
commission for a short-term waiver from full compliance with the standards in
subsections (2) through (4) and the penalties levied under subsection (10). The
petition must demonstrate that the:

(a) public utility or competitive electricity supplier has undertaken all
reasonable steps to procure renewable energy credits under long-term contract,
but full compliance cannot be achieved either because renewable energy credits
cannot be procured or for other legitimate reasons that are outside the control of
the public utility or competitive electricity supplier; or

(b) integration of additional eligible renewable resources into the electrical
grid will clearly and demonstrably jeopardize the reliability of the electrical
system and that the public utility or competitive electricity supplier has
undertaken all reasonable steps to mitigate the reliability concerns.

(12) (a) Retail sales made by a competitive electricity supplier made
according to prices, terms, and conditions of a written contract executed prior to
[the effective date of this act] are exempt from the standards in subsections (2)
through (4).

(b) The exemption provided for in subsection (12)(a) is terminated upon

modification after [the effective date of this act] of the prices, terms, or conditions
in a written contract.”

Section 3. Section 69-8-1005, MCA, is amended to read:

“69-8-1005. Procurement — cost recovery — reporting. (1) In meeting
the requirements of this part, a public utility shall:

(a) conduct renewable energy solicitations under which the public utility
offers to purchase renewable energy credits, either with or without the
associated electricity, under contracts of at least 10 years in duration; and

(b) consider the importance of geographically diverse rural economic
development when procuring renewable energy credits.

(2) A publicutility thatintends to enter into contracts of less than 10 years in
duration shall demonstrate to the commission that these contracts will provide
a lower long-term cost of meeting the standard established in 69-8-1004.

(3) (a) Contracts signed for projects located in Montana must require all
contractors to give preference to the employment of bona fide Montana
residents, as defined in 18-2-401, in the performance of the work on the projects
if the Montana residents have substantially equal qualifications to those of
nonresidents.

(b) Contracts signed for projects located in Montana must require all
contractors to pay the standard prevailing rate of wages for heavy construction,
as provided in 18-2-401(13)(a), during the construction phase of the project.

(4) All contracts signed by a public utility to meet the requirements of this
part are eligible for advanced approval under procedures established by the
commission. Upon advanced approval by the commission, these contracts are
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eligible for cost recovery from ratepayers, except that nothing in this part limits
the commission’s ability to subsequently, in any future cost-recovery
proceeding, inquire into the manner in which the public utility has managed the
contract and to disallow cost recovery if the contract was not reasonably
administered.

(5) A public utility or competitive electricity supplier shall submit renewable
energy procurement plans to the commission in accordance with rules adopted
by the commission. The plans must be submitted to the commission on or before:

(a) January 1, 2007, for the standard required in 69-8-1004(2);

(b) June 1, 2008, for the standard required in 69-8-1004(3);

(c) June 1, 2013, for the standard required in 69-8-1004(4); and
(d) any additional future dates as required by the commission.

(6) A public utility or competitive electricity supplier shall submit annual
reports, in a format to be determined by the commission, demonstrating
compliance with this part for each compliance year. The reports must be filed by
March 1 of the year following the compliance year.

(7) For the purpose of implementing this part, the commission has regulatory
authority over competitive electricity suppliers.”

Section 4. Section 69-8-1007, MCA, is amended to read:

“69-8-1007. Cost caps. (1) A public utility that has restructured pursuant
to Title 69, chapter 8, is not obligated to take electricity from an eligible
renewable resource unless the eligible renewable resource has demonstrated
through a competitive bidding process that the total cost of electricity from that
eligible resource, including the associated cost of ancillary services necessary to
manage the transmission grid and firm the resource, is less than or equal to bids
for the equivalent quantity of power over the equivalent contract term from
other electricity suppliers.

(2) A public utility that has not restructured pursuant to Title 69, chapter 8,
is not obligated to take electricity from an eligible renewable resource unless the
cost per kilowatt hour of the generation from the renewable resource does not
exceed by more than 15% the cost of power from any other alternate generating
resource available to the public utility.

(3) A competitive electricity supplier is not obligated to take electricity from
an eligible renewable resource unless the total cost of the electricity from that
eligible renewable resource, including ancillary services, is less than or equal to a
cost cap determined by the commission based on:

(a) the cost of alternate power supplies available to the competitive electricity
supplier; and

(b) the cost caps applicable to other utilities under this section.”
Section 5. Effective date. [This act] is effective on passage and approval.
Approved April 25, 2007
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CHAPTER NO. 247
[HB 19]

AN ACT REVISING LAWS GOVERNING STATE LAND ADMINISTRATION
TO CLARIFY THAT LAND GRANTED PURSUANT TO THE MORRILL ACT
IS NOT SUBJECT TO DEDUCTIONS OF INTEREST OR INCOME FOR
PURPOSES OF FUNDING THE ADMINISTRATION OF MORRILL ACT
LAND OR FUNDS DERIVED FROM MORRILL ACT LAND; PROVIDING A
STATUTORY APPROPRIATION FOR THE ADMINISTRATION OF
MORRILL ACT LAND; PROVIDING FOR THE CARRYOVER OF THE
UNEXPENDED PORTION OF THE STATUTORY APPROPRIATION;
PROVIDING FOR REIMBURSEMENT FROM THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION TO THE MORRILL ACT
TRUST FOR THE ADMINISTRATIVE COSTS OF INVESTING THE
MORRILL ACT FUNDS; AMENDING SECTIONS 17-1-508, 17-6-201,
17-7-502, 77-1-108, 77-1-109, 77-1-602, 77-1-606, 77-1-613, 77-1-905, 77-2-328,
AND 77-5-204, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-1-508, MCA, is amended to read:

“17-1-508. Review of statutory appropriations. (1) Each biennium, the
office of budget and program planning shall, in development of the executive
budget, review and identify instances in which statutory appropriations in
current law do not appear consistent with the guidelines set forth in subsection
2).

(2) The review of statutory appropriations must determine whether a
statutory appropriation meets the requirements of 17-7-502. A Except as
provided in 77-1-108, a statutory appropriation from a continuing and reliable
source of revenue may not be used to fund administrative costs. In reviewing
and establishing statutory appropriations, the legislature shall consider the
following guidelines. A statutory appropriation may be considered appropriate
if:

(a) the fund or use requires an appropriation;

(b) the money is not from a continuing, reliable, and estimable source;

(¢c) the use of the appropriation or the expenditure occurrence is not
predictable and reliable;

(d) the authority does not exist elsewhere;

(e) an alternative appropriation method is not available, practical, or
effective;

(f) other than for emergency purposes, it does not appropriate money from
the state general fund;

(g) the money is dedicated for a specific use;
(h) the legislature wishes the activity to be funded on a continual basis; and
(i) when feasible, an expenditure cap and sunset date are included.

(3) The office of budget and program planning shall prepare a fiscal note for
each piece of legislation that proposes to create or amend a statutory
appropriation. It shall, consistent with the guidelines in this section, review
each of these pieces of legislation. Its findings concerning the statutory
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appropriation must be contained in the fiscal note accompanying that
legislation.”

Section 2. Section 17-6-201, MCA, is amended to read:

“17-6-201. Unified investment program — general provisions. (1) The
unified investment program directed by Article VIII, section 13, of the Montana
constitution to be provided for public funds must be administered by the board of
investments in accordance with the prudent expert principle, which requires an
investment manager to:

(a) discharge the duties with the care, skill, prudence, and diligence, under
the circumstances then prevailing, that a prudent person acting in a like
capacity with the same resources and familiar with like matters exercises in the
conduct of an enterprise of a like character with like aims;

(b) diversify the holdings of each fund within the unified investment
program to minimize the risk of loss and to maximize the rate of return unless,
under the circumstances, it is clearly prudent not to do so; and

(c) discharge the duties solely in the interest of and for the benefit of the
funds forming the unified investment program.

(2) (a) Retirement funds may be invested in common stocks of any
corporation.

(b) Other public funds may not be invested in private corporate capital stock.
“Private corporate capital stock” means only the common stock of a corporation.

(3) (a) This section does not prevent investment in any business activity in
Montana, including activities that continue existing jobs or create new jobs in
Montana.

(b) The board is urged under the prudent expert principle to invest up to 3%
of retirement funds in venture capital companies. Whenever possible,
preference should be given to investments in those venture capital companies
that demonstrate an interest in making investments in Montana.

(¢) In discharging its duties, the board shall consider the preservation of
purchasing power of capital during periods of high monetary inflation.

(d) The board may not make a direct loan to an individual borrower. The
purchase of a loan or a portion of a loan originated by a financial institution is
not considered a direct loan.

(4) The board has the primary authority to invest state funds. Another
agency may not invest state funds unless otherwise provided by law. The board
shall direct the investment of state funds in accordance with the laws and
constitution of this state. The board has the power to veto investments made
under its general supervision.

(5) The board shall:

(a) assist agencies with public money to determine if, when, and how much
surplus cash is available for investment;

(b) determine the amount of surplus treasury cash to be invested;
(c) determine the type of investment to be made;
(d) prepare the claim to pay for the investment; and

(e) keep an account of the total of each investment fund and of all the
investments belonging to the fund and a record of the participation of each
treasury fund account in each investment fund.
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(6) The board may:

(a) execute deeds of conveyance transferring real property obtained through
investments. Prior to the transfer of real property directly purchased and held
as an investment, the board shall obtain an appraisal by a qualified appraiser.

(b) direct the withdrawal of funds deposited by or for the state treasurer
pursuant to 17-6-101 and 17-6-105;

(c) direct the sale of securities in the program at their full and true value
when found necessary to raise money for payments due from the treasury funds
for which the securities have been purchased.

(7) The cost of administering and accounting for each investment fund must
be deducted from the income from each fund, other than the fund derived from
land granted to the state pursuant to the Morrill Act of 1862, 7 U.S.C. 301
through 308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329. An
appropriation to pay the costs of administering and accounting for the Morrill
Act fund is provided for in 77-1-108.”

Section 3. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
(3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; 10-2-603; 10-3-203; 10-3-310;
10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 37-43-204;
37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206; 44-13-102;
50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115; 61-3-415;
69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-1-108; 77-2-362;
80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115;
90-1-205; 90-3-1003; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
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422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 4. Section 77-1-108, MCA, is amended to read:

“77-1-108. Trust land administration account. (1) There is a trust land
administration account in the state special revenue fund. Money in the account
is available to the department by appropriation and must be used to pay the
costs of administering state trust lands.

(2) Appropriations from the account for each fiscal year may not exceed the
sum of 1 1/8% of the book value balance in the nine permanent funds
administered by the department, other than the fund containing proceeds
derived from land granted to the state pursuant to the Morrill Act of 1862, 7
U.S.C. 301 through 308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329,
on the first day of January preceding the new biennium and 10% of the revenue
deposited in the capitol building land grant trust fund in the last-completed
fiscal year prior to the new biennium.

(3) UYnreserved Except as provided in subsection (4), unreserved funds
remaining in the account at the end of a fiscal year must be transferred to each of
the permanent funds in proportionate shares to each fund’s contribution to the
account as calculated in 77-1-109(3).

(4) (a) The amount of $80,000 each biennium is transferred from the state
general fund to an account in the state special revenue fund. The account is
statutorily appropriated, as provided in 17-7-502, to the department for the
purposes of administering the land granted to the state pursuant to the Morrill
Act of 1862, 7 U.S.C. 301 through 308, and the Morrill Act of 1890, 7 U.S.C. 321
through 329. Any unexpended portion of the statutory appropriation may be
retained in the account and used for the administration of the Morrill Act land.

(b) At the end of each fiscal year, the department shall pay from the
appropriation in subsection (4)(a) to the trust containing proceeds derived from
land granted to the state pursuant to the Morrill Act of 1862, 7 U.S.C. 301
through 308, and the Morrill Act of 1890, 7 U.S.C. 821 through 329, an amount
calculated to be the cost of administering the investment of the fund derived from
that trust. The payment must be based upon the percentage that the Morrill Act
fund constitutes of the total fund derived from all trust lands.”

Section 5. Section 77-1-109, MCA, is amended to read:

“77-1-109. Deposits of proceeds in trust land administration
account. (1) (a) The department shall, until the deposit equals the amount
appropriated for the fiscal year pursuant to 77-1-108, deposit into the trust land
administration account created by 77-1-108 the following:

{a}(i) mineral royalties;

{b)(ii) the proceeds or income from the sale of easements and timber, except
timber from public school and Montana university system lands;
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{e)(iit) 5% of the interest and income annually credited to the public school
fund in accordance with 20-9-341; and

{(iv) fees collected pursuant to 77-2-328.

(b) The department may not make deductions from interest or income
generated from lands granted to the state pursuant to the Morrill Act of 1862, 7
U.S.C. 301 through 308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329.

(2) After the deposits in subsection (1) have been made, the remainder of the
proceeds, other than proceeds from timber from Montana university system
lands and other than those purchased pursuant to 17-6-340, must be deposited
in the appropriate permanent fund and the capitol building land grant trust
fund. Timber proceeds from university system lands must be paid over to the
state treasurer, who shall deposit the money to the credit of the proper fund for
use as provided in 17-3-1003(1). Royalty payments purchased pursuant to
17-6-340 must be used as provided in that section and 20-9-622.

(3) The amount of money that is deposited into the trust land administration
account may not exceed 1 1/8% of the book value balance in each of the nine
permanent funds, other than the fund containing proceeds derived from lands
granted to the state pursuant to the Morrill Act of 1862, 7 U.S.C. 301 through
308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329, administered by the
department on the first day of January preceding the new biennium and 10% of
the previous fiscal year revenue deposited into the capitol building land grant
trust fund.”

Section 6. Section 77-1-602, MCA, is amended to read:

“77-1-602. Definition of terms. Unless the context requires otherwise, in
this part, the following definitions apply:

(1) “Account” means the resource development account in the state special
revenue fund.

(2) (a)“Income” means all proceeds received for the use of state land except:
(i) revenue required by law to be placed in the permanent fund type,; and
(it) revenue from the sale of timber.

(b) For purposes of subsection (2)(a), state land does not include land granted
to the state pursuant to the Morrill Act of 1862, 7 U.S.C. 301 through 308, and the
Morrill Act of 1890, 7 U.S.C. 321 through 329.”

Section 7. Section 77-1-606, MCA, is amended to read:

“77-1-606. Restriction on use of income from school and
institutional lands. Money in the resource development account created in
77-1-604 that is derived from the income from public school lands, university
lands, other than land granted to the state pursuant to the Morrill Act of 1862, 7
U.S.C. 301 through 308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329,
agricultural college lands, scientific school lands, normal school lands, capitol
building lands, or institutional lands must be expended by the department
solely for the purpose of defraying the costs and expenses necessarily incurred
in developing public lands of the same trust. If the board determines that public
lands in a trust may be developed and meneys money in the account from that
trust are is insufficient to defray the necessary costs and expenses incurred, the
board may transfer sufficient meneys money from other trusts in the account.
Trust accounts from which money is transferred must be reimbursed by a
method approved by the board.”
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Section 8. Section 77-1-613, MCA, is amended to read:

“77-1-613. Deduction of portion of income received from sale of
timber from state trust lands — creation of account. (1) There is an
account in the state special revenue fund called the state timber sale account.
Money in the account may be appropriated by the legislature for use by the
department in the manner set out in this section to enhance the revenue
creditable to the trusts. There must be placed in the account an amount from
timber sales on state lands, other than land granted to the state pursuant to the
Morrill Act of 1862, 7 U.S.C. 301 through 308, and the Morrill Act of 1890, 7
U.S.C. 321 through 329, each fiscal year equal to the amount appropriated from
the account for the corresponding fiscal year.

(2) Timber sale program funds deducted under subsection (1) must be
directly applied to timber sale preparation and documentation.

(3) In order toincrease the volume of timber sold at the earliest possible time
while continuing to meet the requirements of applicable state and federal laws
and in order to avoid unnecessary delays and extra costs that would result from
increasing its permanent staff, the department may contract for services that
will enable achievement of the purposes of this section and that will achieve the
highest net return to the trusts.

(4) To maximize overall return to the trusts, the timely salvage of timber
must be considered. However, salvage timber sales may not adversely affect the
implementation of green timber sales programs.”

Section 9. Section 77-1-905, MCA, is amended to read:

“77-1-905. Rental provisions for commercial leasing — payments
and credits — administration — lease options. (1) The first year’s annual
rental payment for state trust land leased for commercial purposes must be paid
by cashier’s check, and payment is due upon execution of the lease. The
department may require the lessee of state trust land for commercial purposes
to pay the department’s cost of the request for proposals process, including
publication and other reasonable expenses. Failure to pay the first year’s rental
at the time of lease execution must result in the cancellation of the lease and
forfeiture of all money paid. In the event of cancellation or in the event that the
successful proposer is offered and does not accept the lease, the board may enter
into negotiations with other persons who submitted a proposal for commercial
purposes in response to the department request for proposals on that tract.

(2) The board shall specify in any commercial lease an annual rental equal to
the full market rental value of the land. The annual rent may not be less than
the product of the appraised value of the land multiplied by a rate that is 2
percentage points a year less than the rate of return of the unified investment
program administered by the board of investments pursuant to 17-6-201. The
rate of return from the unified investment program used in this subsection must
be determined no less than 30 days prior to the execution of the competitive bid.
A commercial lease may include a rental adjustment formula established by the
board that periodically adjusts the annual rent provided for in the lease at
frequencies specified in the lease. The board may allow a credit against the
annual rent due for payments made by the lessee on behalf of the state of
Montana for construction of structures and improvements, special
improvement district assessments, annexation fees, or other city or county fees
attributable to the state’s property interest in land leased for commercial
purposes. The board may accept as lawful consideration in-kind payments of
services or materials equal to the full market value of the rent calculated to be
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owed on any commercial lease. A lease issued under this part may include an
amortization schedule to be used to determine the value to the lessee of
improvements when the lease is terminated.

(3) Fhe Except for rent received from lands granted to the state pursuant to
the Morrill Act of 1862, 7 U.S.C. 301 through 308, and the Morrill Act of 1890, 7
U.S.C. 321 through 329, the department may use up to 10% of the annual rent
received from a commercial lease to contract with realtors, property managers,
surveyors, legal counsel, or lease administrators to administer the commercial
lease, either singly or in common with other leases, or to provide assistance to
the department in the administration of commercial leases.

(4) In anticipation of entering into a commercial lease, the board may issue
an option to lease at a rental rate that the board determines to be appropriate.
An option to lease may not exceed a term of 2 years. An option to lease may not be
construed to grant a right of immediate possession or control over the land but
may only preserve the optionholder’s exclusive right to obtain a commercial
lease on the land in the future.”

Section 10. Section 77-2-328, MCA, is amended to read:

“77-2-328. Additional rules — deposit of fees. The board may prescribe
any additional rules for the conduct of sales of state land as in its judgment the
interests of the state may demand. The rules may not include a deduction of fees
from land granted to the state pursuant to the Morrill Act of 1862, 7 U.S.C. 301
through 308, and the Morrill Act of 1890, 7 U.S.C. 321 through 329. Any fees
collected by a rule adopted pursuant to this section must be deposited in the
trust land administration account as provided in 77-1-108.”

Section 11. Section 77-5-204, MCA, is amended to read:

“77-5-204. Sale of timber — fee for forest improvement. (1) The board
may sell timber on state lands, at a price per 1,000 board feet, when appropriate,
that, in the board’s judgment, is in the best interest of the state, provided that
live timber is not sold for less than full market value.

(2) Timber sold or cut from state lands must be cut and removed under rules
that may be prescribed by the board for standing timber preservation and fire
prevention. In all cases, the board shall require the person cutting the timber to
pile and burn or otherwise dispose of the brush and slash in the manner that
may be prescribed by the board.

(3) Before the sale of timber is granted, the value of the timber must be
appraised under the direction of the department, upon the request and subject
to the approval of the board. An appraisal must show as nearly as possible the
value per 1,000 board feet, when appropriate, of all merchantable timber.

(4) In addition to the price of the timber established under subsection (1), the
board may require a timber purchaser to pay a fee for forest improvement unless
the timber is to be harvested from land granted to the state pursuant to the
Morrill Act of 1862, 7 U.S.C. 301 through 308, and the Morrill Act of 1890, 7
U.S.C. 321 through 329. Revenue from the fee must be deposited in the state
special revenue fund to the credit of the department and, as appropriated by the
legislature, may be used only for:

(a) disposing of logging slash;

(b) acquiring access and maintaining roads necessary for timber harvesting
on state lands;
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(c) reforesting, thinning, and otherwise improving the condition and income
potential of forested state lands; and

(d) complying with legal requirements for timber harvesting.”
Section 12. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 248
[HB 26]

AN ACT TRANSFERRING THE RAIL SERVICE COMPETITION COUNCIL
FROM THE OFFICE OF THE GOVERNOR TO THE DEPARTMENT OF
TRANSPORTATION FOR ADMINISTRATIVE PURPOSES; DECREASING,
MODIFYING, AND STAGGERING THE MEMBERSHIP OF THE COUNCIL;
EXPANDING THE DUTIES OF THE COUNCIL TO INCLUDE PROMOTING
THE EXPANSION OF EXISTING RAIL LINES AND THE CONSTRUCTION
OF NEW RAIL LINES IN MONTANA; PROVIDING AN APPROPRIATION;
AND AMENDING SECTION 2-15-246, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 2-15-246, MCA, is amended to read:

“2-15-246. Rail service competition council. (1) There is a rail service
competition council consisting of the following members:

(a) the director of the department of agriculture provided forin 2-15-3001;

(b) the director of the department of transportation provided for in
2-15-2501;

(c) the director of the department of revenue provided for in 2-15-1301;

(d) the chief business development officer of the office of economic
development provided for in 2-15-218;

{e)(e) six seven people, appointed by the governor, who shall serve staggered
4-year terms commencing January 1 following their appointment, with the
following qualifications:

(1) one person with substantial knowledge and experience related to Class I
railroads;

(i1) one person with substantial knowledge and experience related to Class I1
railroads;

Gi)(iii) one person who is a farm commodity producer in the state ef
Meontana and who has substantial knowledge and experience related to
transportation of farm commodities;

¥ (iv) one person with substantial knowledge and experience in the
trucking industry in the state ef Montans;

&)(v) one person with substantial knowledge and experience related to
transportation for the mineral industry in the state ef Mentana; and
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(vi) one person with substantial knowledge and experience related to
transportation for the coal industry in the state; and

{wi)(vii) one person with substantial knowledge and experience related to
transportation for the wood products industry in the state ef Mentana; and

©H(f) two members, one from each political party and one from each house of
the legislature, from the economic affairs interim committee established in
5-5-223, selected by the presiding officer of the economic affairs interim
committee with the concurrence of the vice presiding officer at the first interim
committee meeting at the beginning of each interim.

(2) The rail service competition council shall perform the following duties:

(a) promote rail service competition in the state efMontana that results in
reliable and adequate service at reasonable rates;

(b) develop a comprehensive and coordinated plan to increase rail service
competition in the state ef- Montana;

(c) reevaluate the state’s railroad taxation practices to ensure reasonable
competition while minimizing any transfer of tax burden. The reevaluation of
the state’s railroad taxation practices should include but is not limited to a
reevaluation of property taxes, taxes that minimize highway damage, special
fuel taxes, and corporate tax rates.

(d) develop various means to assist Montanans impacted by high rates and
poor rail service;

(e) analyze the feasibility of developing legal structures to facilitate growth
of producer transportation investment cooperatives and rural transportation
infrastructure authorities;

(f) provide advice and recommendations to the department of transportation
on the department’s activities under 60-11-113 through 60-11-116;

(g) coordinate efforts and develop cooperative partnerships with other
states and federal agencies to promote rail service competition; ané

(h) act as the state’s liaison in working with Class I railroads to promote rail
service competition, and

(i) promote the expansion of existing rail lines and the construction of new
rail lines in the state.

(3) (a) The council shall cooperate with and report to any standing or interim
legislative committee that is assigned to study or has oversight duties for rail
service competition issues.

(b) The council shall report to the 2009 legislature on its activities and its
progress in performing the duties required in subsection (2).

(4) The council must be compensated, reimbursed, and otherwise governed
by the provisions of 2-15-122.

(5) The council is attached for administrative purposes only to the
governor’s-office department of transportation, which may assist the council by
providing staff and budgetary, administrative, and clerical services that the
council or its presiding officer requests.

(6) Staffing and other resources may be provided to the council only from
state and nonstate resources donated to the council and from direct
appropriations by each legislature.”



Ch. 249 MONTANA SESSION LAWS 2007 1126

Section 2. Appropriation. There is appropriated from the general fund to
the department of transportation the following amounts to support the rail
service competition council and its work:

Fiscal Year 2008 $50,000
Fiscal Year 2009 50,000

Section 3. Directions to code commissioner. Section 2-15-246, MCA, is
intended to be renumbered and codified as an integral part of Title 2, chapter 15,
part 25.

Approved April 26, 2007

CHAPTER NO. 249
[HB 77]

AN ACT IMPLEMENTING MEDICAID PROVISIONS OF THE FEDERAL
DEFICIT REDUCTION ACT OF 2005 BY ALLOWING RECOVERY OF
PAYMENTS OWED TO MEDICAID RECIPIENTS AND REQUIRING
COORDINATION OF ELIGIBILITY INFORMATION ABOUT MEDICAID
RECIPIENTS; AMENDING SECTION 33-35-306, MCA; AND PROVIDING
AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Eligibility requirements of health insurance issuers. As a
condition of doing business in the state of Montana, a health insurance issuer, a
multiple employer welfare arrangement, a third-party administrator, a health
maintenance organization, a pharmacy benefit manager, a health services
corporation, or any other party that by statute, contract, or agreement is legally
responsible for payment of a claim for a health-care item or service shall:

(1) upon request, provide to the department of public health and human
services eligibility information for individuals who are eligible for or receiving
medicaid, including but not limited to:

(a) data to determine during what period the medicaid recipient or
medicaid-eligible individual or the spouse or dependents of the recipient or
eligible individual may be or may have been covered by any of the entities listed
in this section; and

(b) data regarding the nature of the coverage that is or was provided,
including but not limited to the name, address, and identifying information of
the entity providing coverage;

(2) respond to any inquiry from the department of public health and human
services regarding a claim for payment for any health-care item or service
submitted not later than 3 years after the date the item or service was provided;

(3) accept the department of public health and human services’ right of
recovery and the assignment from the medicaid recipient to the department of
public health and human services of any right of an individual or other entity to
payment from any of the entities listed in this section for an item or service for
which medicaid has paid; and

(4) agree not to deny a claim submitted by the department of public health
and human services solely on the basis of the date of submission of the claim, the
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type or format of the claim form, or a failure to present proper documentation at
the point of sale that is the basis of the claim if:

(a) the claim is submitted by the department of public health and human
services within the 3-year period beginning on the date on which the service or
item was provided; and

(b) any action by the department of public health and human services to
enforce its rights with respect to the claim is commenced within 6 years after the
department submitted the claim.

(5) This section may not be construed to:

(a) require that a third party pay any department claim for services or items
that are not covered under the applicable health care plan;

(b) require that any third-party administrator, fiscal intermediary, or other
contractor pay a department claim from its own funds unless the entity also
bears the financial obligation for the claim under the applicable plan
documents;

(c) impose any liability on an entity to pay claims that the entity does not
otherwise bear; or

(d) negate any right of indemnification against a plan sponsor or other entity
with ultimate liability for health care claims by a third-party administrator,
fiscal intermediary, or other contractor that pays the claims.

Section 2. Section 33-35-306, MCA, is amended to read:

“33-35-306. Application of insurance code to arrangements. (1) In
addition to this chapter, self-funded multiple employer welfare arrangements
are subject to the following provisions:

(a) Title 33, chapter 1, part 4, but the examination of a self-funded multiple
employer welfare arrangement is limited to those matters to which the
arrangement is subject to regulation under this chapter;

(b) Title 33, chapter 1, part 7;

(c) [section 1];

e)(d) 33-3-308;

{b(e) Title 33, chapter 18, except 33-18-242;

{e)(f) Title 33, chapter 19;

BH(g) 33-22-107, 33-22-131, 33-22-134, and 33-22-135; and
{e)}(h) 33-22-525 and 33-22-526.

(2) Except as provided in this chapter, other provisions of Title 33 do not
apply to a self-funded multiple employer welfare arrangement that has been
issued a certificate of authority that has not been revoked.”

Section 3. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 33, chapter 1, and the provisions of Title 33 apply to
[section 1].

Section 4. Effective date. [This act] is effective July 1, 2007.
Approved April 26, 2007
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CHAPTER NO. 250
[HB 83]

AN ACT REVISING THE LAWS RELATING TO MEDICAL PAROLE OF
PRISON INMATES; PROVIDING THAT THE BOARD OF PARDONS AND
PAROLE SHALL HOLD A HEARING ON APPLICATIONS FOR MEDICAL
PAROLE; REVISING PROCEDURES AND STANDARDS FOR
APPLICATION FOR AND ELIGIBILITY FOR MEDICAL PAROLE;
AMENDING SECTION 46-23-210, MCA; AND PROVIDING AN EFFECTIVE
DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-23-210, MCA, is amended to read:

“46-23-210. Medical parole. (1) The board may release on medical parole
by approprlate order a any person p}aeed—m—a—eeffeeﬁeﬂal—msﬁﬂmeﬁ—er

on he person’s ph 'conﬁnedmastate
prtson or any person sentenced to a state przson and confined in a prerelease
center who:

(a) is not under sentence of death or sentence of life imprisonment without
possibility of release;

(b) is unlikely to pose a detriment to the person, victim, or community; and
(¢) (i) has a medical condition requiring extensive medical attention, or

(i) has been determined by a physician to have a medical condition that will
likely cause death within 6 months or less.

(2) A person designated ineligible for parole under 46-18-202(2) must have
approval of the sentencing judge before being eligible for medical parole. The
provisions of this subsection do not apply to a person who is ineligible for medical
parole under subsection (1)(a).

(3) Medical parole may be requested by the board, the department, an
incarcerated person, or an incarcerated person’s spouse, parent, child,
grandparent, or sibling by submitting a completed application to the
administrator of the correctional institution in which the person is incarcerated.
The application must include a detailed description of the person’s proposed
placement and medical care and an explanation of how the person’s medical care
will be financed if the person is released on medical parole. The application must
include a report of an examination and written diagnosis by a physician licensed
under Title 37 to practice medicine. The physician’s report must include:

(a) a description of the medical attention required to treat the person’s
medical condition;

(b) a description of the person’s medical condition, any diagnosis, and any
physical incapacity; and

(c) a progn051s addressmg the likelihood of the person’s recovery from the
5 ; medical condition or diagnosis and the
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extent of any potential recovery. The prognosis may include whether the person
has a medical condition causing the likelihood of death within 6 months.

2)(4) The diagnosis application must be reviewed and accepted by the
department before the board may cons1der grantlng a medlcal parole lPhe—beafd

(5) Upon receiving the application from the department, the board shall hold
a hearing. Any interested person or the interested person’s representative may
submit written or oral statements, including written or oral statements from a
victim. A victim’s statement may be kept confidential.

3)}(6) The board shall require as a condition of medical parole that the
person agree to placement in an environment ehesen approved by the
department during the parole period, including but not limited to a hospital,
nursing home, hospice facility, or prerelease center, to intensive supervision, to
some other appropriate community corrections facility or program, or to a family
home. The board may require as a condition of parole that the person agree to
periodic examinations and diagnoses at the person’s expense. Reports of each
examination and diagnosis must be submitted to the board and department by
the exammmg physician. If either the board or department determines that the
person’s physwa%eapaei%y medical condition has improved to the extent that the
person no longer requires extensive medical attention or is likely to pose a
possible detriment to seetety the person, victim, or community, the board may
revoke the parole and return the person to the custody of the department.

6)(7) A grant or denial of medical parole does not affect the person’s
eligibility for nonmedical parole.

(8) Sections 46-23-203, 46-23-205 through 46-23-207, and 46-23-215
through 46-23-218 apply to medical parole.

(9) Before July 1 of each even-numbered year, the board shall report to the
children, families, health, and human services interim committee and the law
and justice interim committee regarding the outcome related to any person
released on medical parole since the last report, including health care costs and
payments related to the care of the person released on medical parole.”

Section 2. Effective date. [This act] is effective July 1, 2007.

Section 3. Applicability. [This act] applies to applications for medical
parole received on or after [the effective date of this act].

Approved April 26, 2007
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CHAPTER NO. 251
[HB 117]

AN ACT REQUIRING NEWBORN HEARING SCREENINGS AND
EDUCATION; AMENDING SECTIONS 53-19-401, 53-19-402, AND 53-19-404,
MCA; AND REPEALING SECTION 53-19-403, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 53-19-401, MCA, is amended to read:
“53-19-401. Purpose. The purposes of this part are:

(1) to provide early detection of hearing loss in newborn infants as soon after
birth as possible to enable children, their families, and primary health care
providers to obtain any necessary multidisciplinary evaluation, audiologic
assessment, treatment, and intervention services at the earliest opportunity
and to prevent or mitigate the developmental delays and academic failures
associated with late identification of hearing loss; and

(2) to provide the state with the necessary information to effectively plan,
establish, and evaluate a comprehensive system of appropriate services for
newbern infants and children whehave-ahearinglesser who are deaf or hard of

hearing.”
Section 2. Section 53-19-402, MCA, is amended to read:

“53-19-402. Statewide universal newborn hearing screening,
tracking, and intervention program. (1) There is a universal newborn
hearing screening program in the department of public health and human
services. The department shall implement the program to eneeurage ensure a
hearing screening test for all newborn infants te-underge for identification of
newborn infant hearing loss. The department shall eneourage implement the
program to ensure newborn infant hearing screening tests te-be are completed
before discharge from a hospital or no later than 3menths I month after birth.

(2) The department shall adopt rules to:

(a) ensure that each licensed hospital, health care facility, or health care
provider providing obstetric services:

(i) complete newborn hearing screenings for all infants before discharge or no
later than 1 month after birth and report the results to each infant’s primary care
provider, including any recommendation for audiologic assessment for an infant
with two failed hearing screenings; and

(it) provide required education regarding hearing screenings and hearing
loss;
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(b) ensure monitoring of all babies screened in Montana and referred for
audiologic assessment to ensure that they receive an audiologic assessment by 3
months of age;

(c) establish newborn hearing screening protocols that are objective and
physiologically based;

(d) establish education protocols;

{e)(e) determine-anyadditional establish reportmg requlrements that are

related to newborn infant hearing screening,
. recommendatzon for
audiologic assessment and audiologic assessment results; and

(f) ensure the electronic sharing of audiologic evaluation information of
infants diagnosed as deaf or hard of hearing with the Montana school for the
deaf and blind, pursuant to the school’s responsibility for intervention tracking
as provided in 20-8-102.

(3) The department shall assist hespitals each licensed hospital, health care
facility, or health care provider providing obstetric services in developing
systems for reporting and in accessing funds to purchase hearing screening
equipment by providing information on funding sources known to the
department.

(4) The department may accept contributions, gifts, grants, or endowments
from public or private sources for the use and benefit of this program.”

Section 3. Section 53-19-404, MCA, is amended to read:

“53-19-404. Required education — screening — reporting. (1) Each
licensed hospital, health care facility, or health care provider that provides
obstetric services shall provide education to parents of infants born in the
hospital or health care facility of the importance of screening the hearing of
newborn infants and providing followup care. Edueation-is—not—considereda
substitute for the hearing screening.

(2) Every licensed hospital or health care facility that provides obstetric
services shall:

(a) perform newborn hearing screenings, including screening of infants
transferred into the hospital or health care facility from another hospital or
health care facility, unless the transferring facility has already performed the
screening;

(b) report monthly to the department the following information:
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(i) the infants born in the hospital or born outside of the hospital and
transported or transferred to the hospital or health care facility;

(it) the infants screened, including those infants born outside of the hospital
or health care facility and transported or transferred to it from another hospital
or health care facility or screened as part of a cooperative agreement with health
care providers providing obstetric services in their service area;

(iti) the infants not screened and the reason each infant was not screened, in
accordance with reporting requirements;

(iv) the infants who passed the screening; and

(v) the infants who do not pass their screenings and the contact information
for the primary care provider who was notified of the screening results for each
infant who did not pass the screenings.

(3) Every licensed audiologist performing audiologic evaluations of infants
identified by hearing screening as needing audiologic assessment shall report
monthly to the department the following information:

(a) the identity of infants referred to them for audiologic assessment;
(b) the referring person or health care facility;
(c) the birthing facility in which the infant was born; and
(d) the results of the audiologic assessment of each infant referred to them.”
Section 4. Repealer. Section 53-19-403, MCA, is repealed.
Approved April 26, 2007

CHAPTER NO. 252
[HB 154]

AN ACT REVISING THE LAWS GOVERNING COMMITMENT
PROCEEDINGS FOR THE DEVELOPMENTALLY DISABLED TO ALLOW A
COURT TO ORDER COMMUNITY TREATMENT AS AN OPTION;
DEFINING THE ELEMENTS OF A COMMUNITY TREATMENT PLAN; AND
AMENDING SECTIONS 53-20-102, 53-20-112, 53-20-118, 53-20-121,
53-20-125, 53-20-126, 53-20-128, 53-20-129, 53-20-132, 53-20-133, AND
53-20-141, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 53-20-102, MCA, is amended to read:

“53-20-102. Definitions. As used in this part, the following definitions
apply:

(1) (a) “Available” means:

(i) that services of an identified provider or providers have been found to be
necessary and appropriate for the habilitation of a specific person by the person’s
individual treatment planning team;

(it) that funding for the services has been identified and committed for the
person’s immediate use; and

(iti) that all providers have offered the necessary services for the person’s
immediate use.
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(b) A service is not available simply because similar services are offered by
one or more providers in one or more locations to other individuals or because the
person has been placed on a waiting list for services or funding.

H(2) “Board” or “mental disabilities board of visitors” means the mental
disabilities board of visitors created by 2-15-211.

(3) “Case manager” means a person who is responsible for service
coordination, planning, and crisis intervention for persons who are eligible for
community-based developmental disability services from the department.

(4) “Community treatment plan” means a comprehensive, individualized
plan of care that addresses the habilitation needs of and the risks posed by the
behaviors of a respondent who is found to be seriously developmentally disabled.

2)(5) “Community-based facilities” or “community-based services” means
those facilities and services that are available for the evaluation, treatment, and
habilitation of persons with developmental disabilities in a community setting.

3)(6) “Court” means a district court of the state of Montana.
“4)(7) “Developmental disabilities professional” means a licensed

psychologist, a licensed psychiatrist, or a person with a master’s degree in
psychology, who:

(a) has training and experience in psychometric testing and evaluation;
(b) has experience in the field of developmental disabilities; and

(c) is certified, as provided in 53-20-106, by the department of public health
and human services.

6B)(8) “Developmental disability” means a disability that:

(a) is attributable to mental retardation, cerebral palsy, epilepsy, autism, or
any other neurologically disabling condition closely related to mental
retardation and-that;

(b) requires treatment similar to that required by mentally retarded
individuals.—A-developmental disability is-a disability that,

(c) originated before the individual attained age 18;-that;

(d) has continued or can be expected to continue indefinitely;; and that

(e) results in the person having a substantial disability.

£6)(9) “Habilitation” means the process by which a person who has a
developmental disability is assisted in acquiring and maintaining those life
skills that enable the person to cope more effectively with personal needs and
the demands of the environment and in raising the level of the person’s physical,
mental, and social efficiency. Habilitation includes but is not limited to formal,
structured education and treatment.

€H(10) “Individual treatment planning team” means the interdisciplinary
team of persons involved in and responsible for the habilitation of a resident.
The resident is a member of the team.

8)(11) “Next of kin” includes but is not limited to the spouse, parents, adult
children, and adult brothers and sisters of a person.

9)(12) “Qualified mental retardation professional” means a professional
program staff person for the residential facility who the department of public
health and human services determines meets the professional requirements
necessary for federal certification of the facility.
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40)(13) “Resident” means a person committed to a residential facility.

41 (14) “Residential facility” or “facility” means the Montana
developmental center.

42)(15) “Residential facility screening team” means a team of persons,
appointed as provided in 53-20-133, that is responsible for screening a
respondent to determine if the commitment of the respondent to a residential
facility or imposition of a community treatment plan is appropriate.

3)(16) “Respondent” means a person alleged in a petition filed pursuant to
this part to be seriously developmentally disabled and inneed-of-developmental
disabilityservieesin for whom the petition requests commitment to a residential
facility or imposition of a community treatment plan.

44)(17) “Responsible person” means a person willing and able to assume
responsibility for a person who is seriously developmentally disabled or alleged
to be seriously developmentally disabled.

5)(18) “Seriously developmentally disabled” means a person who:

(a) has a developmental disability;

(b) is impaired in cognitive functioning; and

(c) cannot be safely and effectively habilitated in through voluntary use of
community-based services because of:

(1) behaviors that pose an imminent risk of serious harm to self or others; or

(i1) self-help deficits so severe as to require total care.”

Section 2. Section 53-20-112, MCA, is amended to read:

“53-20-112. Procedural rights — appointment of counsel. (1) A
respondent has all the rights accorded to a person subject to involuntary
commitment proceedings under the laws of this state relating to involuntary
commitment of a person who suffers from a mental disorder and who requires
commitment, as provided in 53-21-115 through 53-21-118.

(2) In addition, the parents or guardian of a respondent have has the right
to:

(a) be present at any hearing held pursuant to this part;
(b) be represented by counsel in any hearing;
(c) offer evidence and cross-examine witnesses in any hearing; and

(d) have the respondent examined by a professional of their the parents’ or
guardian’s choice when a professional is reasonably available; unless the person
chosen is objected to by the respondent or by a responsible person appointed by
the court.

(3) Upon receipt of a petition for commitment, recommitment, or emergency
commitment, the court shall order the office of the state public defender, provided
forin 47-1-201, to assign counsel for the respondent. If the parents are indigent
and if the parents request it or if the guardian is indigent and the guardian
requests it, the court shall order the office of state public defender to assign
counsel for the parents or guardian pending a determination of indigence
pursuant to 47-1-111.”

Section 3. Community treatment plan — elements — placement. A
court may order a respondent to be placed in a community treatment plan as a
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less restrictive alternative to commitment to a residential facility. The plan may
include but is not limited to requiring the respondent to:

(1) participate in a specified set of community-based services;

(2) participate in services addressing the risk to self or others, including but
not limited to group or individual therapy, staff supervision, psychiatric care, or
medication; and

(3) abide by individualized restrictions on the respondent’s behavior or other
conditions of continued participation that the court finds necessary to protect
the respondent or the public, including but not limited to residential
requirements, restrictions on access to intoxicants or weapons, productive use of
free time, limited financial independence, curfew, or authorization for providers
to share information about the respondent with law enforcement.

Section 4. Section 53-20-118, MCA, is amended to read:

“53-20-118. Venue for hearing. (1) Hearings Except as provided in
53-20-129, hearings held pursuant to this part must be held in the district court

for the dlstrlct in Wthh %he%esifmﬁdeﬂt—fes%&e&er—m—whieh—%heﬂseﬂdeﬁﬂal

(a) the respondent resides; or

(b) the residential facility to which the respondent is committed or is to be
committed is located.

(2) The cost of any hearing held pursuant to this part must be borne by the
county where the respondent resides.”

Section 5. Section 53-20-121, MCA, is amended to read:

“53-20-121. Petition for involuntary treatment — contents of. (1) A
person who believes that there is a person who is seriously developmentally
disabled and in need of commitment to a residential facility or imposition of a
community treatment plan may request the county attorney to file a petition
alleging that the person is seriously developmentally disabled and in need of
commitment to a residential facility or imposition of a community treatment
plan.

(2) The petition must contain:

(a) the name and address of the person requesting the petition and the
person’s interest in the case;

(b) the name and address of the respondent;

(c) the name and address of the parents or guardian of the respondent and of
any other person believed to be legally responsible for the care, support, and
maintenance of the respondent;

(d) the name and address of the respondent’s next of kin, to the extent
known;

(e) the name and address of any person who the county attorney believes
might be willing and able to be appointed as a responsible person; and

(f) a description of the relief requested, whether commitment to a residential
facility or imposition of a community treatment plan, and

H(g) a statement of the rights of the respondent and the respondent’s
parents or guardian that must be in conspicuous print and identified by a
suitable heading.
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(3) If the petition requests imposition of a community treatment plan, a copy
of the proposed commumty treatment plan must be attached to the petition.

@) A or
team: The county attorney shall tmmedtately mail a Copy of the petttton to the
residential facility screening team, the respondent’s parents or guardian, if any,
and the respondent’s counsel. The county attorney shall ensure that the petition
is promptly hand-delivered to the respondent.”

Section 6. Section 53-20-125, MCA, is amended to read:

“53-20-125. Outcome of screening — recommendation for
commitment to residential facility or imposition of community
treatment plan — hearing. (1) A court may commit a person may—be
eemmitted to a residential facility or impose a community treatment plan only if
the person:

(a) 1s 18 years of age or older; and

(b) is determined to be seriously developmentally disabled and in need of
commitment to a residential facility or imposition of a community treatment
plan by the residential screening team, as provided in 53-20-133, and by a court,
as provided in 53-20-129 or in this section.

(2) Hasaresultof After the screenmg requlred by 53-20-133, the res1dent1al
fac1hty screening tearn cone

b&s&s—the%e&m shall flle its wrltten recommendatlon and report W1th the court
The report must include the factual basis for the recommendation and must
describe any tests or evaluation devices that have been employed in evaluating
the respondent. The residential facility screening team shall provide to the court,
the county attorney, the respondent’s attorney, and any other party requesting it
the social and placement information that the team relied upon in making its
determination.

4)(3) Notice of the determination of the residential facility screening team
must be mailed or delivered to:

(a) the respondent;

(b) the respondent’s parents, guardian, or next of kin, if known;
(c) the responsible person;

(d) the respondent’s advocate, if any;

(e) the county attorney;

(f) the residential facility;

(g) the attorney for the respondent, if any; and

(h) the attorney for the parents or guardian, if any.
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{6)(4) The respondent, the respondent’s parents or guardian, the responsible
person, the respondent’s advocate, if any, or the attorney for any party may
request that a hearing be held on the recommendation of the residential facility
screening team. The request for a hearing must be made in writing within 15
days of service of the report.

£6)(5) Notice of the hearing must be mailed or delivered to each of the parties
listed in subsection 5} (4).

£H(6) The hearing must be held before the court without jury. The rules of
civil procedure apply.

(7) Upon receiving the report of the residential facility screening team and
after a hearing, if one is requested, the court shall enter findings of fact and take
one of the following actions:

8)(a) If both the residential facility screening team and the court finds find
that the respondent is seriously developmentally disabled and in need of
commitment to a residential facility, i the court shall order the respondent
committed to a residential facility for an extended course of treatment and
habilitation.

(b) If both the residential facility screening team and the court find that the
respondent is seriously developmentally disabled but either the residential
facility screening team or the court finds that a less restrictive community
treatment plan has been proposed, the court may impose a community treatment
plan that meets the conditions set forth in 53-20-133(4). If the court finds that a
community treatment plan proposed by the parties or recommended by the
residential facility screening team does not meet the conditions set forth in
53-20-133(4), it may order the respondent committed to a residential facility. The
court may not impose a community treatment plan unless the residential facility
screening team certifies that all services in the proposed plan meet the conditions
of 63-20-133(4)(c) and (4)(d).

(c) If either the residential facility screening team or the court finds that the
respondent has a developmental disability but is not seriously developmentally
disabled, it the court shall dismiss the petition and refer the respondent to the
department of public health and human services to be considered for placement
in voluntary community-based services according to 53-20-209.

(d) 1If either the residential screening team or the court finds that the
respondent does not have a developmental disability or is not in need of
developmental disability services, it the court shall dismiss the petition.

9(8) (a)If the residential facility screening team recommends commitment
to a residential facility or imposition of a community treatment plan and none of
the parties notified of the recommendation request a hearing within 15 days of
service of the screening team’s report, the court may:

(i) issue an order for-the-ecommitment-of committing the respondent to the
residential facility for an extended period of treatment and habilitation,

(i) issue an order imposing a community treatment plan that the court finds
meets the conditions set forth in 53-20-133(4); or the-eourt-may

(it1) initiate its own inquiry as to whether the an order should be granted.

(b) The court may not impose a community treatment plan unless the
residential facility screening team certifies that all services in the proposed plan
meet the conditions in 53-20-133(4)(c) and (4)(d).
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0)(9) The court may refuse to authorize commitment of a respondent to a
residential facility for an extended period of treatment and habilitation if
commitment is not in the best interests of the respondent.

2)(10) A court order entered in a proceedmg under this part must be
provided to the residential facility screening team.”

Section 7. Section 53-20-126, MCA, is amended to read:

“53-20-126. Maximum period of commitment
ortreatment plan. The court order approving the commitment to a residential
faczhty or the imposition of the community treatment plan must specify the
maximum period of time for which the person is committed te-theresidential
faeility or for which a community treatment plan is imposed. The maximum
period may not exceed 1 year.”

Section 8. Section 53-20-128, MCA, is amended to read:

“53-20-128. Recommitment — extension of community treatment
plan. (1) Hthe The qualified mental retardation professional responsible for a
res1dent S hablhtatlon ele%efmmesrﬂ%&t—%heﬂees}deﬂveeﬁﬁmwﬁe%eﬁeﬂeasly

fe%&rd&t}efkpfefess&eﬁa}shaﬂ or the case manager responszble for habzhtatzon of
a person under a community treatment plan may request that the county
attorney to file a petition for recommitment be-filed or extension of the order
imposing the community treatment plan.

(2) A petition for recommitment or extension must be filed with the district
court before the end of the current period of commitment or the expiration of the
order imposing the current community treatment plan.

(3) The A petition for recommitment or extension of a community treatment
plan must be accompanied by a written report containing the recommendation of
the qualified mental retardation professional must-be-presented-ina—written
report-thatineludes or case manager and a summary of the current habilitation
plan or community treatment plan for the resident respondent.

(4) The resident petition must be sereened reviewed in accordance with
53-20-133 by the residential facility screening team.

(5) Copies of the petition for recommitment and the report of the qualified
mental retardation professional or case manager must be sent to:

(a) the court that issued the current order;

(b) the residential screening team;

(c) the resident;

(d) the resident’s parents or guardian or next of kin, if any;

(e) the attorney who most recently represented the resident, if any;
(f) the responsible person appointed by the court, if any; and

(g) the resident’s advocate, if any.
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theresident-to-heldahearing: The provisions of 53-20-125 apply to a petition for

recommitment or extension of an order imposing a community treatment plan.

- If theresidentis either the
court or the residential facility screening team finds that the respondent has been
placed voluntarily in community-based services or i that the need for
developmental disabilities services no longer exists, the court shall dismiss the
petition.

{9)(8) The court may not order recommitment to a residential facility that
does not have an individualized habilitation plan for the resident.

(9) The court may not extend an order imposing a community treatment plan
unless the residential facility screening team certifies that all services in the
proposed plan meet the conditions set forth in 53-20-133(4)(c) and (4)(d).

Section 9. Section 53-20-129, MCA, is amended to read:

“53-20-129. Emergency admission and commitment. (1) A person
believed to be seriously developmentally disabled may be admitted i to a
residential facility or a temporary court-ordered community treatment plan may
be imposed on an emergency basis without notice to the person or approval by the
residential facility screening team when necessary to protect the person or
others from death or serious bodily harm injury, as defined in 45-2-101.

(2) An emergency admission to a residential facility may be initiated only by
a developmental disabilities professional.

(3) An emergency admission to a residential facility may not proceed unless
the residential facility and the department of public health and human services
are given reasonable notice of the need for placement by the developmental
disabilities professional responsible for emergency admission.

(4) A petition for emergency commitment must be filed on the next judicial
day after an emergency admission to a residential facility by the county attorney
of the county where the persen respondent resides.

(5) A petition for imposition of an emergency community treatment plan may
be filed by the county attorney of the county where the respondent resides and
must include or attach the written report of a case manager. Any temporary
commaunity treatment plan must meet the conditions set forth in 53-20-133(4).

£6)(6) The residential facility screening team shall report back to the court on
the seventh judicial day following the filing of the petition for emergency
commitment or imposition of a temporary community treatment plan.
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£6)(7) Once the report of the residential facility screening team is received by
the court, continued placement in the residential facility or continued
imposition of the temporary community treatment plan may not continue
without an order of the court for emergency commitment or continued
imposition of the community treatment plan.

H(8) A court may order an emergency commitment or continue a temporary
community treatment plan only when the residential facility screening team has
recommended and the court determines that the emergency commitment or
continued imposition of a community treatment plan is necessary to protect the
respondent or others from death or serious bodily harm injury, as defined in
45-2-101. Any temporary community treatment plan must meet the conditions
set forth in 53-20-133(4).

8)}(9) An order for emergency commitment or continued imposition of a
temporary community treatment plan may be entered without a hearing before
the court, if the court finds that the record supports the order.

{9)(10) An emergency commitment to a residential facility or imposition of a
temporary community treatment plan may not continue for longer than 30 days
after placement in the residential facility or imposition of a temporary
community treatment plan unless a petition for an extended commitment to the
residential facility or for imposition of a community treatment plan as provided
in 53-20-121 has been filed before-the-eourt.

Section 10. Section 53-20-132, MCA, is amended to read:

“53-20-132. Court-ordered placement in community-based services
prohibited except through statutory process. Nothinginthis This part may
not be construed as authorizing the placement of and delivery of services to
persons with developmental disabilities in community-based services by court
order, except by imposing a community treatment plan pursuant to this part.
Placement of persons in voluntary community-based services is governed by
53-20-209.”

Section 11. Section 53-20-133, MCA, is amended to read:

“53-20-133. Residential facility screening team — referral by court
— membership — rules. (1) When the district court receives a petition for
commitment to a residential facility or for imposition of a community treatment
plan under this part, the court, prior to proceeding, shall refer the respondent to
the residential facility screening team for screening to determine whether

placement—and habilitation—in commitment to a residential facility are or

imposition of a community treatment plan is appropriate for the respondent.

(2) A court may not commit a respondent to a residential facility or impose a
community treatmentplan under 53-20-125, 53-20-128, or 53-20-129 unless the
residential facility screening team determlnes that pl&eemeﬁ%aﬂd—hab}h&&&eﬁ
i commitment to a residential facility are or imposition of a community
treatment plan is appropriate for the respondent.

(38) The residential facility screening team may not determine that
placement—andhabilitation3n commitment to a residential facility are or
imposition of a community treatment plan is appropriate on an extended basis
unless the residential facility screening team determines that the respondent is
seriously developmentally disabled.
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facility screening team may not recommend commitment to a community
treatment plan unless it finds that the proposed plan:

(a) provides adequate assurances of safety from the consequences of the
behaviors of the respondent for both the respondent and the community;

(b) provides effective habilitation services for the respondent’s developmental
disability;

(c) is funded from public or private sources that are identified, committed,
and available to pay for all of the proposed services to the respondent,; and

(d) ensures services from identified, qualified providers that are committed
and available to provide all of the proposed services to the respondent.

(5) For purposes of this part, the department of public health and human
services shall adopt rules providing for the membership and terms of the
members of the residential facility screening team and setting forth the criteria
and procedures to govern the determinations made by the residential facility
screening team.”

Section 12. Amendment to commitment order or treatment plan —
emergency amendment. (1) A community treatment plan ordered pursuant
to 53-20-125 or 53-20-128 may be amended with the consensus of the
respondent’s individual treatment planning team, including the respondent,
without further order of the court. The amended plan must meet the conditions
set forth in 53-20-133(4).

(2) An order of commitment to a residential facility may be amended to an
order imposing a community treatment plan with the consensus of the
respondent’s individual treatment planning team, including the respondent,
and the court shall issue an order imposing the agreed-upon community
treatment plan. The community treatment plan must meet the conditions set
forth in 53-20-133(4).

(3) Any party may request amendment of a commitment ordered or a
community treatment plan imposed under 53-20-125 or 53-20-128 by bringing
the matter to the attention of the respondent’s individual treatment planning
team. If consensus is not reached, any party may request a hearing on a
proposed amendment. The court shall request an evaluation of any proposed
amendment by the residential facility screening team prior to the hearing.

(4) After a hearing or upon the agreement of the parties on an amendment of
acommitment or an order imposing a community treatment plan, the court may
make any order which is authorized in 53-20-125, including:

(a) adding, removing, or modifying conditions of a community treatment
plan;

(b) substituting commitment to a residential facility for a community
treatment plan; or

(c) substituting imposition of a community treatment plan for commitment
to a residential facility.

(5) Any community treatment plan imposed as a result of a request for
amendment must meet the conditions set forth in 53-20-133(4). The court may
not impose a community treatment plan unless the residential facility screening
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team certifies that all services in the proposed plan meet the conditions of
53-20-133(4)(c) and (4)(d).

(6) If the court finds probable cause to believe that the respondent or others
are in imminent risk of death or serious bodily injury, as defined in 45-2-101, the
court may order a temporary amendment to a community treatment plan, for a
period of up to 7 calendar days, without notice to the respondent. A hearing must
be scheduled within the 7-day period of the temporary amendment. Any
temporarily amended community treatment plan must meet the conditions set
forth in 53-20-133(4). The court may not amend a community treatment plan for
an extended period unless the residential facility screening team certifies that
all services in the proposed amended plan meet the conditions of 53-20-133(4)(c)
and (4)(d). The court may not order emergency commitment to a residential
facility except through the process set forth in 53-20-129.

Section 13. Section 53-20-141, MCA, is amended to read:

“53-20-141. Denial of legal rights. (1) Unless specifically stated in an
order by the court, a person admitted committed to a residential facility or for
whom a community treatment plan has been imposed for an extended course of
habilitation does not forfeit any legal right or suffer any legal disability by
reason of the provisions of this part, except insefar-as to the extent that it may be
necessary to detain the person for habilitation, evaluation, or care.

(2) Whenever a person is admitted to a residential facility or a community
treatment plan is imposed for the person for a period of more than 30 days fer-an
extended-eourse-of-habilitation, the court ordering the admissien commitment
or imposing the community treatment plan may make an order stating
specifically any legal rights that are denied the—respondent and any legal
disabilities that are imposed on him the respondent. As part of its order, the
court may appoint a person to act as conservator of the respondent’s property.
Any conservatorship created pursuant to this section terminates upon the
conclusion of the admission commitment or expiration of the order imposing the
community treatment plan if not seener previously terminated by the court. A
conservatorship or guardianship extending beyond the period of the admission
commitment or order imposing a community treatment plan may not be created
except according to the procedures set forth under Montana law for the
appointment of conservators and guardians generally.

(3) A person who has been admitted committed to a residential facility or for
whom a community treatment plan has been imposed pursuant to this part must
is, upon the termination of the admission commitment or expiration of the order
imposing the community treatment plan, be automatically restored to all of his
the person’s civil and legal rights that may have been lost when he the person
was admitted committed or the community treatment plan was imposed.
However, this subsection does not affect any guardianship or conservatorship
created independently of the admission proceedings according to the provisions
of Montana law relatmg to the appomtment of conservators and guardlans
generally. a e :
evalﬂaaeﬁaﬂdrhabﬂﬁaﬁeﬁm&s%begweﬂ Upon termmatmn ofany commztment
or order imposing a community treatment plan under this part, the qualified
mental retardation professional or case manager in charge of the person’s care
shall give the person a written statement setting forth the substance of this
subsection.”

Section 14. Severability. If a part of [this act] is invalid, all valid parts
that are severable from the invalid part remain in effect. If a part of [this act] is
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invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 15. Codification instruction. [Sections 3 and 12] are intended to
be codified as an integral part of Title 53, chapter 20, part 1, and the provisions of
Title 53, chapter 20, apply to [sections 3 and 12].

Approved April 26, 2007

CHAPTER NO. 253
[HB 235]

AN ACT EXPANDING BUSINESS IMPROVEMENT DISTRICT PURPOSES
TO INCLUDE TOURISM, PROMOTION, AND MARKETING; REVISING
OPTIONS FOR ASSESSMENT OF COSTS TO INCLUDE FLAT-FEE
OPTIONS; PROVIDING FOR DISTRICTS COMPOSED OF
NONCONTINGUOUS AREAS IF PROPERTY IS RELATED BY PURPOSE;
ALLOWING CLASSIFICATION CRITERIA TO BE USED IN ASSESSING
COSTS; AND AMENDING SECTIONS 7-12-1102, 7-12-1111, 7-12-1121,
7-12-1132, AND 7-12-1133, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-12-1102, MCA, is amended to read:

“7-12-1102. Purpose. The purpose of this part is to provide for the creation
of business improvement districts having one or more of the purposes and
powers provided in this part that will:

(1) serve a public use; wilt

(2) promote the health, safety, prosperity, security, and general welfare of
the inhabitants thereef of the district and of the people of this state; and-will

(3) be of special benefit to the property within the boundaries of any district
created pursuant to the provisions of this part, or

(4) aid in tourism, promotion, and marketing within the district.”

Section 2. Section 7-12-1111, MCA, is amended to read:

“7-12-1111. Establishment or expansion of district. (1) Upon receipt of
a petition signed by the owners of more than 60% of the area of the property
proposed in the petition to be included in a district or in the expansion of a

district, a governing body shall establish a district or expand a district as
provided in this part.

(2) The boundaries of a district must comply with applicable zoning
regulations;-and-the.

(3) The district may not include areas that are zoned primarily as residential
areas.

(4) (a) A district may be composed of noncontiguous areas if the properties in
a district have a common purpose of providing overnight stays at lodging
facilities.

(b) The boundaries of a district with noncontiguous areas must encompass
all properties in the district with the same identified purpose.”

Section 3. Section 7-12-1121, MCA, is amended to read:
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“7-12-1121. Board of trustees — appointment — number — term of
office. (1) When the governing body of a local government adopts an ordinance
creating a business improvement district, the appointing authority, with the
approval of the governing body, shall appoint not less than five or more than
seven owners of property, or their assignees, within the district to comprise the
board of trustees of the district. The director for a business improvement district
created for the purpose of 7-12-1102(4) must be the executive director of a
nonprofit convention and visitors bureau, as defined in 15-65-101, if a nonprofit
convention and visitors bureau is operating within the governing body’s
jurisdiction.

(2) The number of members of the board, once established, may be changed
within these limits from time to time by subsequent resolutions of the governing
body of the local government. A resolution to reduce board membership may not
require resignation of any member prior to completion of his the member’s
appointed term.

(38) Three of the members who are first appointed must be designated to
serve for terms of 1, 2, and 3 years, respectively, from the date of their
appointments, and two must be designated to serve for terms of 4 years from the
date of their appointments. For a seven-member commission, there must be two
additional appointments for terms of 2 years and 3 years, respectively.

(4) After initial appointment, members must be appointed for a term of office
of 4 years, except that a vacancy occurring during a term must be filled for the
unexpired term. A member shall-hold holds office until his the member’s
successor has been appointed and qualified.”

Section 4. Section 7-12-1132, MCA, is amended to read:

“7-12-1132. Annual budget and work plan — approval — procedure
— tax. (1) At a time determined by the governing body, the board shall submit to
the governing body for approval a work plan and budget for the ensuing fiscal
year.

(2) A board created for the purpose of 7-12-1102(4) in a municipality or
county where a nonprofit convention and visitors bureau, as defined in
15-65-101, is operating shall consult with the nonprofit convention and visitors
bureau in developing a work plan and budget for the ensuing fiscal year.

)(3) Following public notice that a work plan and budget have been
submitted and that the governing body will levy an assessment to defray the cost
of the work plan and budget, the governing body shall hold a public hearing on
objections to the work plan and budget. After the hearing, the governing body
may modify the work plan and budget as it considers necessary and appropriate.

3)(4) After approval of the work plan and budget and to defray the cost
thereof of the work plan and budget for the next fiscal year, the governing body
shall by resolution levy an assessment upon all of the property in the district
using as a basis one of the methods prescribed in 7-12-1133.

“4)(5) A copy of the resolution shall must be delivered to the treasurer of the
local government to be placed on the tax roll and collected in the same manner as
other taxes.”

Section 5. Section 7-12-1133, MCA, is amended to read:

“7-12-1133. Assessment of costs — area, lot, taxable valuation, and
square footage, and flat-fee options — provisions for property
classifications. (1) At the same time that the board submits the annual budget
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and work plan to the governing body as provided in 7-12-1132, the board shall
also recommend to the governing body a method of levying an assessment on the
property within the district whieh that will best ensure that the assessment on
each lot or parcel is equitable in proportion to the benefits to be received.

(2) The governing body shall annually assess the entire cost of the district
against the entire district using a method whieh that best ensures that the
assessment on each lot or parcel is equitable in proportion to the benefits to be
received. In determining the method of assessment to be used, the governing
body shall consider the recommendations of the board. The governing board
shall levy the assessment using one of the following methods:

(a) each lot or parcel of land within sueh the district may be assessed for that
part of the whole cost whieh that its area bears to the area of the entire district,
exclusive of streets, avenues, alleys, and public places;

(b) if the governing body determines that the benefits derived by each lot or
parcel are substantially equivalent, the cost may be assessed equally to each lot
or parcel located within the district without regard to the area of the lot or
parcel;

(c) if the governing body determines that benefits derived by each lot or parcel
are proportional, the governing body may use a standard criteria, such as
individual occupancy or daily use, and make the assessment on a flat-fee basis
based on the criteria;

{e)(d) each lot or parcel of land, including the improvements thereen on the
lot or parcel, may be assessed for that part of the whole cost of the district whieh
that its taxable valuation bears to the total taxable valuation of the property of
the district;

{éb(e) each building may be assessed for that part of the whole cost of the
district that the occupied or income-producing area of the building above the
first floor bears to the area of the entire district; ex

(f) if the governing body determines that benefits derived by each lot or parcel
are disproportional, the governing body may use classification criteria, such as
location within the district, economic impact, or any other measurable criteria,
in conjunction with methods of assessing fees outlined in this subsection (2).
Each classification must have its own rate. There may not be more than six
classifications upon which a charge is imposed.

{e)(g) by using any combination of the assessment options provided in
subsections (2)(a) through X&) (2)(f).

(3) If a district is expanded, the land within the expanded area or property
with a similar purpose in the district must be assessed as provided for in
subsection (2) for the duration of the district.”

Approved April 26, 2007

CHAPTER NO. 254
[HB 272]

AN ACT ALLOWING DISSEMINATION OF THE PHOTOGRAPH OF A
LEVEL 2 OR 3 SEXUAL OFFENDER; REQUIRING A NEW PHOTOGRAPH
OF A LEVEL 2 OR 3 SEXUAL OFFENDER EVERY YEAR DURING THE
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REGISTRATION PERIOD; AND AMENDING SECTIONS 46-23-504,
46-23-505, AND 46-23-508, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-23-504, MCA, is amended to read:

“46-23-504. Persons required to register — procedure. (1) A sexual or
violent offender:

(a) shall register immediately upon conclusion of the sentencing hearing if
the offender is not sentenced to confinement or is not sentenced to the
department and placed in confinement by the department;

(b) must be registered as provided in 46-23-503 at least 10 days prior to
release from confinement if sentenced to confinement or sentenced to the
department and placed in confinement by the department;

(c) shall register within 10 days of entering a county of this state for the
purpose of residing or setting up a temporary domicile for 10 days or more or for
an aggregate period exceeding 30 days in a calendar year.

(2) Registration under subsection (1)(a) or (1)(c) must be with the chief of
police of the municipality or the sheriff of the county if the offender resides in an
area other than a municipality. Whichever law enforcement official the offender
registers with shall notify the other official of the registration. The probation
officer having supervision over an offender required to register under
subsection (1)(a) shall verify the offender’s registration status with the
appropriate law enforcement agency.

(3) At the time of registering, the offender shall sign a statement in writing
giving the information required by the department of justice. The chief of police
or sheriff shall fingerprint the offender, unless the offender’s fingerprints are on
file with the department of justice, and shall photograph the offender. Within 3
days, the chief of police or sheriff shall send copies of the statement,
fingerprints, and photographs to the department of justice. The chief of police or
sheriff shall require an offender given a level 2 or level 8 designation to appear
before the chief of police or sheriff for a new photograph every year.

(4) (a) The department of justice shall mail a registration verification form:

(1) eaeh every 90 days to an offender designated as a level 3 offender under
46-23-509; and

(i1) each year to a violent offender or an offender designated as a level 1 or
level 2 offender under 46-23-509.

(b) The form must require the offender’s current address and notarized
signature. Within 10 days after receipt of the form, the offender shall complete
the form and return it to the department.

(5) The offender is responsible, if able to pay, for costs associated with
registration. The fees charged for registration may not exceed the actual costs of
registration. The department of justice may adopt a rule establishing fees to
cover registration costs incurred by the department of justice in maintaining
registration and address verification records. The fees must be deposited in the
general fund.

(6) The clerk of the district court in the county in which a person is convicted
of a sexual or violent offense shall notify the sheriff in that county of the
conviction within 10 days after entry of the judgment.”

Section 2. Section 46-23-505, MCA, is amended to read:
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“46-23-505. Notice of change of address — duty to inform —
forwarding of information. If an offender required to register under this part
has a change of address, the offender shall within 10 days of the change give
written notification of the new address to the agency with whom the offender
last registered or, if the offender was initially registered under 46-23-504(1)(b),
to the department and to the ehief-ef police-of the-munteipality-or sheriff of the
county or the chief of police of the municipality from which the offender is
moving. The agency or department shall, within 3 days after receipt of the new
address, forward i# the new address to the department of justice, which shall
forward a copy of the new address and photograph to the sheriff having
jurisdiction over the new address and to the chief of police of the municipality ef
where the new address is located if the new address is located in a municipality.
The sheriff or chief of police shall require an offender given a level 2 or level 3
designation to appear before the sheriff or chief of police for a new photograph
every year.”

Section 3. Section 46-23-508, MCA, is amended to read:

“46-23-508. Dissemination of information. (1) Information maintained
under this part is confidential criminal justice information, as defined in
44-5-103, except that:

(a) the name and and address of a registered sexual or violent offender are
public criminal justice information, as defined in 44-5-103; and

(b) a law enforcement agency shall release any offender registration
information relevant to the public if the agency determines that a registered
offender is a risk to the safety of the community and that disclosure of the
registration information may protect the public and, at a minimum:

(i) if an offender was given a level 1 designation under 46-23-509, the agency
with which the offender is registered shall notify the agency in whose
jurisdiction the offense occurred of the registration;

(i) if an offender was given a level 2 designation under 46-23-509, the agency
with which the offender is registered may disseminate the offender’s name and
photograph to the public with the notation that the offender is a sexual or violent
offender and may notify a victim of the offense and any agency, organization, or
group serving persons who have characteristics similar to those of a previous
victim of the offender of:

(A) the offender’s address;
(B) the type of victim targeted by the offense;
(C) the name, photograph, and physical description of the offender;

(D) the offenses for which the offender is required to register under this part;
and

(E) any conditions imposed by the court upon the offender for the safety of
the public; and

(i11) if an offender was given a level 3 designation under 46-23-509, the
agency shall give the victim and the public notification that includes the
information contained in subsection (1)(b)(i1). The agency shall also include the
date of the offender’s release from confinement or if not confined, the date the
offender was sentenced, with a notation that the offender was not confined, and
shall include the community in which the offense occurred.
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(c) prior to release of information under subsection (1)(b), a law enforcement
agency may, in its sole discretion, request an in camera review by a district court
of the determination by the law enforcement agency under subsection (1)(b).
The court shall review a request under this subsection (1)(c) and shall, as soon as
possible, render its opinion so that release of the information is not delayed
beyond release of the offender from confinement.

(2) The identity of a victim of an offense for which registration is required
under this part may not be released by a law enforcement agency without the
permission of the victim.

(3) A state or local law enforcement agency may use the internet to
disseminate the information allowed by this section to the public.”

Section 4. Coordination instruction. If both Senate Bill No. 547 and
[this act] are passed and approved, then [section 1 of this act] amending
46-23-504 is void and 46-23-504 as amended by [this act] must read as follows:

“46-23-504. Persons required to register — procedure. (1) A sexual or
violent offender:

(a) shall register immediately upon conclusion of the sentencing hearing if
the offender is not sentenced to confinement or is not sentenced to the
department and placed in confinement by the department;

(b) must be registered as provided in 46-23-503 at least 10 days prior to
release from confinement if sentenced to confinement or sentenced to the
department and placed in confinement by the department;

(c) shall register within 10 days of entering a county of this state for the
purpose of residing or setting up a temporary domicile for 10 days or more or for
an aggregate period exceeding 30 days in a calendar year.

(2) Registration under subsection (1)(a) or (1)(c) must be with the chief of
police of the municipality or the sheriff of the county if the offender resides in an
area other than a municipality. Whichever law enforcement official the offender
registers with shall notify the other official of the registration. The probation
officer having supervision over an offender required to register under
subsection (1)(a) shall verify the offender’s registration status with the
appropriate law enforcement agency.

(3) At the time of registering, the offender shall sign a statement in writing
giving the information required by the department of justice. The chief of police
or sheriff shall fingerprint the offender, unless the offender’s fingerprints are on
file with the department of justice, and shall photograph the offender. Within 3
days, the chief of police or sheriff shall send copies of the statement,
fingerprints, and photographs to the department of justice. The registration
agency shall require an offender given a level 2 or level 3 designation to appear
before the registration agency for a new photograph every year.

(4) (a) The department of justice shall mail a registration verification form:

(1) each 90 days to an offender designated as a level 3 offender under
46-23-509; and

(i1) each year to a violent offender or an offender designated as a level 1 or
level 2 offender under 46-23-509.

(b) The form must require the offender’s current address and notarized
signature. Within 10 days after receipt of the form, the offender shall complete
the form and return it to the department.
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(5) The offender is responsible, if able to pay, for costs associated with
registration. The fees charged for registration may not exceed the actual costs of
registration. The department of justice may adopt a rule establishing fees to
cover registration costs incurred by the department of justice in maintaining
registration and address verification records. The fees must be deposited in the
general fund.

(6) The clerk of the district court in the county in which a person is convicted
of a sexual or violent offense shall notify the sheriff in that county of the
conviction within 10 days after entry of the judgment.”

Section 5. Coordination instruction. If both Senate Bill No. 547 and
[this act] are passed and approved, then [section 2 of this act] amending
46-23-5051s void and 46-23-505 as amended by [this act] must read as follows:

“46-23-505. Notice of change of address — duty to inform —
forwarding of information. If an offender required to register under this part
has a change of address, the offender shall within 10 days of the change give
written notification of the new address to the agency with whom the offender
last reg1stered or, if the offender was 1n1t1ally reglstered under 46 23- 504(1)(b)
to the depa .
county regzstratzon agency for the county or mumapallty from whlch the
offender is moving. The agency or department shall, within 3 days after receipt
of the new address, forward it to the department of justice, which shall forward a
copy of the new address and photograph to the sheriff having jurisdiction over
the new address and to the chief of police of the municipality of the new address
if the new address is in a municipality. The registration agency shall require the
offender to appear before the registration agency for a new photograph every
year.”

Section 6. Coordination instruction. If both Senate Bill No. 547 and
[this act] are passed and approved, then [section 3 of this act] amending
46-23-508 is void.

Approved April 26, 2007

CHAPTER NO. 255
[HB 283]

AN ACT ESTABLISHING THE FINANCIAL ASSISTANCE AMOUNT FOR
RESIDENT NONBENEFICIARY STUDENTS; REVISING ELIGIBILITY
CRITERIA; AMENDING SECTION 20-25-428, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 20-25-428, MCA, is amended to read:

“20-25-428. Financial assistance for resident nonbeneficiary
students. (1) Subject to a line item appropriation for purposes of this section,
the regents shall provide financial assistance to tribally controlled community
colleges for enrolled resident nonbeneficiary students who, except as provided in
subsection (8), are taking courses for which credit is transferable to another
Montana college or university.

(2) Each tribal community college shall apply for this assistance to the
regents. Except as provided in subsection (6), the money must be distributed on
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a prorated basis according to the eligible resident nonbeneficiary student
enrollment in each tribal community college during the previous year. To
qualify, a resident nonbeneficiary student must meet the residency
requlrements as prescribed for the system by the regents and, except as
provided in subsection (8), must be enrolled in courses for whlch credit is
transferable to another Montana college or university. The distribution for any
student is imited-te-amaximum-of $3;024 limited to a maximum of $§3,024 each
year for each full-time equivalent student.

(3) An expenditure is contingent upon the tribal community college:

(a) bemg accredited or being a candidate for accreditation by the northwest
commission on colleges and universities;

(b) entering into a contract or a state-tribal cooperative agreement,
pursuant to Title 18, chapter 11, with the regents to provide the regents with
information relating to eligibility of resident nonbeneficiary students and
documentation on the curriculum to ensure that the content and quality of
courses offered by the tribal community college are consistent with the
standards adopted by the system;

(c) providing the regents with documentation that credits for the courses in
which the resident nonbeneficiary students are enrolled, except as provided in
subsection (8), will be accepted at another Montana college or university; and

(d) filing with the regents evidence that the college’s enrollment of Indian
students is at least 51%, as required by the Tribally Controlled Community
College Assistance Act of 1978, 25 U.S.C. 1804.

(4) If funding is available pursuant to subsection (1), the legislature intends
that the money be an amount in addition to the system budget approved in the
general appropriations act.

(5) All funds appropriated under subsection (1) that are unspent revert to
the state general fund.

(6) Prior to receiving money pursuant to subsection (1), each tribal
community college shall grant to eligible resident nonbeneficiary students who
meet the residency requirements, as prescribed for the system by the regents,
fee waivers in the same percentage as the number of Indian students who are
receiving fee waivers to attend a unit of the system bears to the total enrollment
in the system.

(7) The calculation in subsection (6) is not intended to allow the university
system to retain the calculated amount of funds. Waivers must be given to
eligible students.

(8) The limit of financial assistance to nonbeneficiary students is limited to
students enrolled in courses for which credlt is transferable to another Montana
college or unlver51ty 2

Section 2. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell band of Chippewa.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007
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CHAPTER NO. 256
[HB 291]

AN ACT CLARIFYING THE POWERS OF THE BOARD OF
ENVIRONMENTAL REVIEW RELATED TO AIR QUALITY PERMITTING
AND RULEMAKING FOR AGRICULTURAL OPERATIONS; AMENDING
SECTION 75-2-111, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 75-2-111, MCA, is amended to read:

“75-2-111. Powers of board. The board shall, subject to the provisions of
75-2-207:

(1) adopt, amend, and repeal rules for the administration, implementation,
and enforcement of this chapter, for issuing orders under and in accordance with
42 U.S.C. 7419, and for fulfilling the requirements of 42 U.S.C. 7420 and
regulations adopted pursuant to that section, except that, for purposes other
than agricultural open burning, the board may not adopt permitting
requirements or any other rule relating to:

(a) any agricultural activity or equipment that is associated with the use of
agricultural land or the planting, production, processing, harvesting, or storage
of agricultural crops by an agricultural producer and that is not subject to the
requirements of 42 U.S.C. 7475, 7503, or 7661, or

(b) a commercial operation relating to the activities or equipment referred to
in subsection (1)(a) that remains in a single location for less than 12 months and
is not subject to the requirements of 42 U.S.C. 7475, 7503, or 7661,

(2) hold hearings relating to any aspect of or matter in the administration of
this chapter at a place designated by the board. The board may compel the
attendance of witnesses and the production of evidence at hearings. The board
shall designate an attorney to assist in conducting hearings and shall appoint a
reporter who must be present at all hearings and take full stenographic notes of
all proceedings, transcripts of which will be available to the public at cost.

(3) 1ssue orders necessary to effectuate the purposes of this chapter;
(4) by rule require access to records relating to emissions;

(5) by rule adopt a schedule of fees required for permits, permit applications,
and registrations consistent with this chapter;

(6) have the power to issue orders under and in accordance with 42 U.S.C.
7419.

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 257
[HB 300]

AN ACT CLARIFYING THE FALSE STATEMENT PROVISIONS BASED ON
STATEMENTS MADE BY GOVERNMENTAL SOURCES RELATING TO AN
APPLICATION FOR AN ALCOHOLIC BEVERAGE LICENSE; AMENDING
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SECTION 16-4-402, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 16-4-402, MCA, is amended to read:

“16-4-402. Application — investigation. (1) Prior to the issuance of a
license under this chapter, the applicant shall file with the department an
application containing information and statements relative to the applicant and
the premises where the alcoholic beverage is to be sold as required by the
department.

(2) (a) Upon receipt of a completed application for a license under this code,
accompanied by the necessary license fee or letter of credit as provided in
16-4-501(7)(f), the department of justice shall make a thorough investigation of
all matters relating to the application. Based on the results of the investigation
or on other information, the department shall determine whether:

(1) the applicant is qualified to receive a license;

(i1) the applicant’s premises are suitable for the carrying on of the business;
and

(111) the requirements of this code and the rules promulgated by the
department are met and complied with.

(b) This subsection (2) does not apply to a catering endorsement provided in
16-4-111 or 16-4-204(2), a retail beer and wine license for off-premises
consumption as provided in 16-4-115, or a special permit provided in 16-4-301.

(c) For an original license application and an application for transfer of
location of a license, the department of justice’s investigation and the
department’s determination under this subsection (2) must be completed within
90 days of the receipt of a completed application. If information is requested
from the applicant by either department, the time period in this subsection (2)(c)
is tolled until the requested information is received by the requesting
department. The time period is also tolled if the applicant requests and is
granted a delay in the license determination or if the license is for premises that
are to be altered, as provided in 16-3-311, or newly constructed. The basis for the
tolling of the deadline must be documented.

(3) (a) Upon proof that an applicant made a false statement in any part of the
original application, in any part of an annual renewal application, or in any
hearing conducted pursuant to an application, the application for the license
may be denied, and if issued, the license may be revoked.

(b) A statement on an application or at a hearing that is based upon a
verifiable assertion made by a governmental officer, employee, or agent that an
applicant relied upon in good faith may not be used as the basis of a false
statement for a denial or revocation of a license.

(4) The department shall issue a conditional approval letter upon the last
occurrence of either:

(a) completion of the investigation and determination provided for in
subsection (2) if the department has not received information that would cause
the department to deny the application; or

(b) a final agency decision that either denies or dismisses a protest against
the approval of an application pursuant to 16-4-207.
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(5) The conditional approval letter must state the reasons upon which the
future denial of the application may be based. The reasons for denial of the
application after the issuance of the conditional approval letter are as follows:

(a) there is false or erroneous information in the application;
(b) the premises are not approved by local building, health, or fire officials;

(c) there are physical changes to the premises that if known prior to the
issuance of the conditional approval letter would have constituted grounds for
the denial of the application or denial of the issuance of the conditional approval;
or

(d) a final decision by a court exercising jurisdiction over the matter either
reverses or remands the department’s final agency decision provided for in
subsection (4).”

Section 2. Effective date. [This act] is effective on passage and approval.

Section 3. Applicability. [This act] applies to license denial or revocation
proceedings that have been commenced but have not been finally adjudicated on
[the effective date of this act].

Approved April 26, 2007

CHAPTER NO. 258
[HB 310]

AN ACT PROVIDING FOR THE TRANSFER OF REAL PROPERTY BY A
BENEFICIARY DEED; PROVIDING A FORM FOR A BENEFICIARY DEED;
PROVIDING FOR THE REVOCATION OF A BENEFICIARY DEED;
PROVIDING FOR THE RIGHTS OF CREDITORS AND OTHERS;
AMENDING SECTION 72-6-111, MCA; AND PROVIDING AN
APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Beneficiary deed — form — definitions. (1) A deed that
conveys an interest in real property, including any debt secured by a lien on real
property, to a grantee beneficiary designated by the owner and that expressly
states that the deed is effective on the death of the owner transfers the deceased
owner’s interest to the grantee beneficiary designated by name in the
beneficiary deed effective on the death of the owner, subject to all conveyances,
assignments, contracts, mortgages, deeds of trust, liens, security pledges, and
other encumbrances made by the owner or to which the owner was subject
during the owner’s lifetime.

(2) A beneficiary deed may designate multiple grantees who take title as
joint tenants with right of survivorship, tenants in common, or any other
tenancy that is valid under the laws of this state.

(3) A beneficiary deed may designate a successor grantee beneficiary. If the
beneficiary deed designates a successor grantee beneficiary, the deed must state
the condition on which the interest of the successor grantee beneficiary would
vest.

(4) If real property is owned by persons as joint tenants with the right of
survivorship, a deed that conveys an interest in the real property to a grantee
beneficiary designated by all of the then surviving owners and that expressly
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states that the deed is effective on the death of the last surviving owner
transfers the interest to the designated grantee beneficiary effective on the
death of the last surviving owner. If a beneficiary deed is executed by fewer than
all of the owners of real property owned as joint tenants with right of
survivorship, the beneficiary deed is valid if the last surviving owner is one of
the persons who executes the beneficiary deed. If the last surviving owner did
not execute the beneficiary deed, the transfer lapses and the deed is void. An
estate in joint tenancy with right of survivorship is not affected by the execution
of a beneficiary deed that is executed by fewer than all of the owners of the real
property, and the rights of a surviving joint tenant with right of survivorship
prevail over a grantee beneficiary named in a beneficiary deed.

(5) A beneficiary deed is valid only if the deed is executed and recorded, as
provided by law, in the office of the county clerk and recorder of the county in
which the property is located, before the death of the owner or the last surviving
owner. A beneficiary deed may be used to transfer an interest in real property to
the trustee of a trust even if the trust is revocable.

(6) Abeneficiary deed may be revoked at any time by the owner or, if there is
more than one owner, by any of the owners who executed the beneficiary deed.
To be effective, the revocation must be executed and recorded, as provided by
law, in the office of the county clerk and recorder of the county in which the real
property is located, before the death of the owner who executes the revocation. If
the real property is owned as joint tenants with right of survivorship and if the
revocation is not executed by all the owners, the revocation is not effective
unless executed by the last surviving owner.

(7) If an individual who is a recipient of medicaid pursuant to 53-6-131
conveys an interest in real property by means of a beneficiary deed, the
department of public health and human services may assert a claim pursuant to
53-6-167 against the property that is the subject of a beneficiary deed to the
extent of medical assistance granted by the department.

(8) If an owner executes and records more than one beneficiary deed
concerning the same real property, the last beneficiary deed that is recorded
before the owner’s death is the effective beneficiary deed.

(9) This section does not prohibit other methods of conveying property that
are permitted by law and that have the effect of postponing enjoyment of an
interest in real property until the death of the owner. This section does not
invalidate any deed otherwise effective by law to convey title to the interests and
estates provided in the deed that is not recorded until after the death of the
owner.

(10) The signature, consent, or agreement of, or notice to, a grantee
beneficiary of a beneficiary deed is not required for any purpose during the
lifetime of the owner.

(11) A beneficiary deed that is executed, acknowledged, and recorded in
accordance with this section is not revoked by the provisions of a will.

(12) The death of an owner of real property must, for the purposes of this
section, be proved by affidavit or certificate of death.

(13) A beneficiary deed is sufficient if it complies with other applicable law
and if it is in substantially the following form:

Beneficiary Deed
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I (we) (owner) hereby convey to
(grantee beneficiary) effective on my (our) death
the following described real property:

(Legal description)

If a grantee beneficiary predeceases the owner, the conveyance to that grantee
beneficiary must either (choose one):

O Become void.
O Become part of the estate of the grantee beneficiary.

(Dated)

(Signature of grantor(s))
(acknowledgment)

(14) An instrument revoking a beneficiary deed is sufficient if it complies
with other applicable laws and is in substantially the following form:

Revocation of Beneficiary Deed

The undersigned hereby revokes the beneficiary deed recorded on

(date), in docket or book at page , Or instrument number
, records of County, Montana, concerning the

following described real property:

(Legal description)
Dated:

Signature
(acknowledgment)
(15) As used in this section, the following definitions apply:
(a) “Beneficiary deed” means a deed authorized by this section.

(b) “Grantee beneficiary” or “grantee” means the person to whom an owner
grants an interest in the real property that is the subject of the beneficiary deed.

(c) “Owner” means a person who executes a beneficiary deed as provided in
this section.

Section 2. Rights of creditors and others. (1) If other assets of the estate
are insufficient, a transfer resulting from a beneficiary deed, as provided for in
[section 1], is not effective against the estate and statutory allowances to the
surviving spouse and children.

(2) A surviving party who receives title to real property pursuant to a
beneficiary deed is liable to account to the personal representative of the
decedent for the value of the property to the extent necessary to discharge the
claims and allowances described in subsection (1) remaining unpaid after
application of the decedent’s estate. A proceeding to assert the liability may not
be commenced unless the personal representative has received a written
demand by the surviving spouse, a creditor, a child, or a person acting for a child
of the decedent. The proceeding must be commenced within 1 year after death of
the decedent.
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(3) A surviving party against whom a proceeding to account is brought may
join as a party to the proceeding any other person claiming an interest in the real
property.

(4) Sums recovered by the personal representative must be administered as
part of the decedent’s estate.

Section 3. Section 72-6-111, MCA, is amended to read:

“72-6-111. Nonprobate transfers on death. (1) A provision for a
nonprobate transfer on death in an insurance policy, contract of employment,
bond, mortgage, promissory note, certificated or uncertificated security,
account agreement, custodial agreement, deposit agreement, compensation
plan, pension plan, individual retirement plan, employee benefit plan, trust,
conveyance, deed of gift, beneficiary deed, as defined in [section 1], marital
property agreement, or other written instrument of a similar nature is
nontestamentary. This subsection includes a written provision that:

(a) money or other benefits due to, controlled by, or owned by a decedent
before death must be paid after the decedent’s death to a person whom the
decedent designates either in the instrument or in a separate writing, including
a will, executed either before or at the same time as the instrument or later;

(b) money due or to become due under the instrument ceases to be payable in
the event of death of the promisee or the promisor before payment or demand; or

(c) any property controlled by or owned by the decedent before death that is
the subject of the instrument passes to a person the decedent designates either
in the instrument or in a separate writing, including a will, executed either
before or at the same time as the instrument or later.

(2) This section does not limit rights of creditors under other laws of this
state.”

Section 4. Codification instruction. [Sections 1 and 2] are intended to
be codified as an integral part of Title 72, chapter 6, part 1, and the provisions of
Title 72, chapter 6, part 1, apply to [sections 1 and 2].

Section 5. Applicability. [This act] applies to a beneficiary deed filed by an
owner, as both are defined in [section 1], who dies after October 1, 2007.

Approved April 26, 2007

CHAPTER NO. 259
[HB 319]

AN ACT PROVIDING CONTRACT INDEMNIFICATION PROVISIONS FOR
PUBLIC CONSTRUCTION CONTRACTS AND HIGHWAY CONSTRUCTION
CONTRACTS; AND PROVIDING FOR THE PAYMENT OF CONTRACTORS
AND SUBCONTRACTORS ON HIGHWAY CONSTRUCTION CONTRACTS.

Be it enacted by the Legislature of the State of Montana:

Section 1. Construction contract indemnification provisions. (1)
Except as provided in subsections (2) and (3), a construction contract provision
that requires one party to the contract to indemnify, hold harmless, insure, or
defend the other party to the contract or the other party’s officers, employees, or
agents for liability, damages, losses, or costs that are caused by the negligence,
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recklessness, or intentional misconduct of the other party or the other party’s
officers, employees, or agents is void as against the public policy of this state.

(2) A construction contract may contain a provision:

(a) requiring one party to the contract to indemnify, hold harmless, or insure
the other party to the contract or the other party’s officers, employees, or agents
for liability, damages, losses, or costs, including but not limited to reasonable
attorney fees, only to the extent that the liability, damages, losses, or costs are
caused by the negligence, recklessness, or intentional misconduct of a third
party or of the indemnifying party or the indemnifying party’s officers,
employees, or agents; or

(b) requiring a party to the contract to purchase a project-specific insurance
policy, including but not limited to an owner’s and contractor’s protective
insurance, a project management protective liability insurance, or a builder’s
risk insurance.

(3) This section does not apply to indemnity of a surety by a principal on a
construction contract bond or to an insurer’s obligation to its insureds.

(4) As used in this section, “construction contract” means an agreement for
architectural services, alterations, construction, demolition, design services,
development, engineering services, excavation, maintenance, repair, or other
improvement to real property, including an agreement to supply labor,
materials, or equipment for an improvement to real property.

Section 2. Payment of contractors and subcontractors. Unless
prohibited by federal law, payment under this part of a contractor or
subcontractor for services performed by the contractor or subcontractor is
governed by the provisions of Title 28, chapter 2, part 21.

Section 3. Contract indemnification provisions. (1) Except as
provided in subsections (2) and (3), a contract subject to the provisions of this
part with a provision that requires one party to the contract to indemnify, hold
harmless, insure, or defend the other party to the contract or the other party’s
officers, employees, or agents for liability, damages, losses, or costs that are
caused by the negligence, recklessness, or intentional misconduct of the other
party or the other party’s officers, employees, or agents is void as against the
public policy of this state.

(2) A contract subject to the provisions of this part may contain a provision:

(a) requiring one party to the contract to indemnify, hold harmless, or insure
the other party to the contract or the other party’s officers, employees, or agents
for liability, damages, losses, or costs, including but not limited to reasonable
attorney fees, only to the extent that the liability, damages, losses, or costs are
caused by the negligence, recklessness, or intentional misconduct of a third
party or of the indemnifying party or the indemnifying party’s officers,
employees, or agents; or

(b) requiring a party to the contract to purchase a project-specific insurance
policy, including but not limited to an owner’s and contractor’s protective
insurance, a project management protective liability insurance, or a builder’s
risk insurance.

(3) This section does not apply to indemnity of a surety by a principal on a
contract bond or to an insurer’s obligation to its insureds.

(4) As used in this section, “contract” means, with respect to highway
construction, an agreement for architectural services, alterations, construction,
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demolition, design services, development, engineering services, excavation,
maintenance, repair, or other improvement to real property, including an
agreement to supply labor, materials, or equipment for an improvement to real
property.

Section 4. Codification instruction. (1) [Section 1] is intended to be
codified as an integral part of Title 18, chapter 2, and the provisions of Title 18,
chapter 2, apply to [section 1].

(2) [Sections 2 and 3] are intended to be codified as an integral part of Title
60, chapter 2, part 1, and the provisions of Title 60, chapter 2, part 1, apply to
[sections 2 and 3].

Approved April 26, 2007

CHAPTER NO. 260
[HB 328]

AN ACT CLARIFYING THE DEFINITION OF THE TERM “FACILITY” IN
THE MONTANA MAJOR FACILITY SITING ACT; AND AMENDING
SECTION 75-20-104, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 75-20-104, MCA, is amended to read:

“75-20-104. Definitions. In this chapter, unless the context requires
otherwise, the following definitions apply:

(1) “Addition thereto” means the installation of new machinery and
equipment that would significantly change the conditions under which the
facility is operated.

(2) “Application” means an application for a certificate submitted in
accordance with this chapter and the rules adopted under this chapter.

(3) (a) “Associated facilities” includes but is not limited to transportation
links of any kind, aqueducts, diversion dams, pipelines, storage ponds,
reservoirs, and any other device or equipment associated with the delivery of the
energy form or product produced by a facility.

(b) The term does not include a transmission substation, a switchyard,
voltage support, or other control equipment or a facility or a natural gas or crude
oil gathering line 25 inches or less in inside diameter.

(4) “Board” means the board of environmental review provided for in
2-15-3502.

(5) “Certificate” means the certificate of compliance issued by the
department under this chapter that is required for the construction or operation
of a facility.

(6) “Commence to construct” means:

(a) any clearing of land, excavation, construction, or other action that would
affect the environment of the site or route of a facility but does not mean changes
needed for temporary use of sites or routes for nonutility purposes or uses in
securing geological data, including necessary borings to ascertain foundation
conditions;



1159 MONTANA SESSION LAWS 2007 Ch. 260

(b) the fracturing of underground formations by any means if the activity is
related to the possible future development of a gasification facility or a facility
employing geothermal resources but does not include the gathering of geological
data by boring of test holes or other underground exploration, investigation, or
experimentation;

(c) the commencement of eminent domain proceedings under Title 70,
chapter 30, for land or rights-of-way upon or over which a facility may be
constructed;

(d) the relocation or upgrading of an existing facility defined by subsection
(8)(a) or (8)(b), including upgrading to a design capacity covered by subsection
(8)(a), except that the term does not include normal maintenance or repair of an
existing facility.

(7) “Department” means the department of environmental quality provided
for in 2-15-3501.

(8) “Facility” means:

(a) each electric transmission line and associated facilities of a design
capacity of more than 69 kilovolts, except that the term:

(1) does not include an electric transmission line and associated facilities of a
design capacity of 230 kilovolts or less and 10 miles or less in length;

(i1) does not include an electric transmission line with a design capacity of
more than 69 kilovolts but less than 230 kilovolts for which the person planning
to construct the line has obtained right-of-way agreements or options for a
right-of-way from more than 75% of the owners who collectively own more than
75% of the property along the centerline;

(i11) does not include an electric transmission line that is less than 150 miles
in length and extends from an electrical generation facility, as defined in
15-24-3001(4), or a wind generation facility, as defined in 15-6-157, to the point
at which the transmission line connects to a regional transmission grid at an
existing transmission substation or other facility for which the person planning
to construct the line has obtained right-of-way agreements or options for a
right-of-way from more than 75% of the owners who collectively own more than
75% of the property along the centerline;

(iv) does not include an upgrade to an existing transmission line to increase
that line’s capacity within an existing easement or right-of-way; and

(v) does not include a transmission substation, a switchyard, voltage
support, or other control equipment;

(b) (i) each pipeline, whether partially or wholly within the state, greater
than 25 inches in inside diameter and 50 miles in length, and associated
facilities, except that the term does not include:

(A) a pipeline within the boundaries of the state that is used exclusively for
the irrigation of agricultural crops or for drinking water; or

(B) a pipeline greater than 25 inches in inside diameter and 50 miles in
length for which the person planning to construct the pipeline has obtained
right-of-way agreements or options for a right-of-way from more than 75% of the
owners who collectively own more than 75% of the property along the centerline;

(i1) each pipeline, whether partially or wholly within the state, greater than
17 inches in inside diameter and 30 miles in length, and associated facilities
used to transport coal suspended in water;
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(c) any use of geothermal resources, including the use of underground space
in existence or to be created, for the creation, use, or conversion of energy,
designed for or capable of producing geothermally derived power equivalent to
25 million Btu’s per hour or more or any addition thereto, except pollution
control facilities approved by the department and added to an existing plant; or

(d) for the purposes of 75-20-204 only, a plant, unit, or other facility capable
of generating 50 megawatts of hydroelectric power or more or any addition
thereto.

(9) “Person” means any individual, group, firm, partnership, corporation,
limited liability company, cooperative, association, government subdivision,
government agency, local government, or other organization or entity.

(10) “Transmission substation” means any structure, device, or equipment
assemblage, commonly located and designed for voltage regulation, circuit
protection, or switching necessary for the construction or operation of a
proposed transmission line.

(11) “Upgrade” means to increase the electrical carrying capacity of a
transmission line by actions including but not limited to:

(a) installing larger conductors;

(b) replacing insulators;

(c) replacing pole or tower structures; or

(d) changing structure spacing, design, or guying.

(12) “Utility” means any person engaged in any aspect of the production,
storage, sale, delivery, or furnishing of heat, electricity, gas, hydrocarbon
products, or energy in any form for ultimate public use.”

Approved April 26, 2007

CHAPTER NO. 261
[HB 364]

AN ACT CREATING THE LIVESTOCK LOSS REDUCTION AND
MITIGATION BOARD TO ADMINISTER PROGRAMS FOR THE
MITIGATION AND REIMBURSEMENT OF LIVESTOCK LOSSES BY
WOLVES; ESTABLISHING BOARD MEMBERSHIP, POWERS, DUTIES,
AND REPORTING REQUIREMENTS; ESTABLISHING ACCOUNTS AND A
TRUST FUND TO FUND THE MITIGATION OF LIVESTOCK LOSSES
BECAUSE OF WOLF PREDATION AND TO REIMBURSE LIVESTOCK
OWNERS FOR LOSSES RELATED TO PREDATION BY WOLVES;
PROVIDING AN APPROPRIATION; AND PROVIDING EFFECTIVE DATES.

WHEREAS, wolves are firmly established in Montana, and the long-term
presence of wolves depends on implementing a comprehensive program that
balances the complex biological, social, economic, and political aspects of wolf
management; and

WHEREAS, wolf depredation on livestock has the potential to negatively
impact some individual livestock producers; and

WHEREAS, the Montana Wolf Management Plan and Final EIS adopted by
the Department of Fish, Wildlife, and Parks called for creation of a program to
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reduce the risk of losses of livestock to wolves and to reimburse livestock
producers for losses; and

WHEREAS, a working group of more than 30 Montana citizens, state and
federal agency personnel, and tribal representatives developed a
comprehensive proposal for the “Montana Livestock Loss Reduction and
Mitigation Program”.

Be it enacted by the Legislature of the State of Montana:

Section 1. Livestock loss reduction and mitigation board —
purpose, membership, and qualifications. (1) There is a livestock loss
reduction and mitigation board. The purpose of the board is to administer the
programs called for in the Montana gray wolf management plan and established
in [sections 2 through 4], with funds provided through the accounts established
in [section 5], in order to minimize losses caused by wolves to livestock producers
and to reimburse livestock producers for livestock losses from wolf predation.

(2) The board consists of seven members, appointed by the governor, as
follows:

(a) three members from a list of names recommended by the board of
livestock;

(b) three members from a list of names recommended by the fish, wildlife,
and parks commission; and

(c) one member of the general public.

(3) Each board member must have knowledge of or have experience in at
least one of the following:

(a) the raising of livestock in Montana;

(b) livestock marketing, valuations, sales, or breeding associations;

(c) the interaction of wolves with livestock and livestock mortality caused by
wolves;

(d) wildlife conservation;

(e) administration; and

(f) fundraising.

(4) The board is designated as a quasi-judicial board for the purposes of
2-15-124. Notwithstanding the provisions of 2-15-124(1), the governor is not
required to appoint an attorney to serve as a member of the board.

(5) The board is allocated to the department of livestock for administrative
purposes only as provided in 2-15-121.

(6) The board shall adopt rules to implement the provisions of [sections 1
through 7].

Section 2. Livestock loss reduction program. The livestock loss
reduction and mitigation board shall establish and administer a program to
cost-share with individuals or incorporated entities in implementing measures
to prevent wolf predation on livestock, including:

(1) eligibility requirements for program participation;

(2) application procedures for program participation and procedures for
awarding grants for wolf predation prevention measures, subject to grant
priorities and the availability of funds;
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(3) criteria for the selection of projects and program participants, which may
include establishment of grant priorities based on factors such as chronic
depredation, multiple depredation incidents, single depredation incidents, and
potential high-risk geographical or habitat location;

(4) grant guidelines for prevention measures on public and private lands,
including:

(a) grant terms that clearly set out the obligations of the livestock producer
and that provide for a term of up to 12 months subject to renewal based on
availability of funds, satisfaction of program requirements, and prioritization of
the project;

(b) cost-share for prevention measures, which may be a combination of grant
and livestock producer responsibility, payable in cash or in appropriate services,
such as labor to install or implement preventive measures, unless the board
adjusts the cost-share because of extenuating circumstances related to chronic
or multiple depredation; and

(c) proactive preventive measures, including but not limited to fencing,
fladry, night penning, increased human presence in the form of livestock
herders and riders, guard animals, providing hay and dog food, rental of private
land or alternative pasture allotments, delayed turnouts, and other preventive
measures as information on new or different successful prevention measures
becomes available; and

(5) reporting requirements for program participants to assist in
determining the effectiveness of loss reduction relative to each grant.

Section 3. Livestock loss mitigation program — definitions. The
livestock loss reduction and mitigation board shall establish and administer a
program to reimburse livestock producers for livestock losses caused by wolves,
subject to the following provisions:

(1) The board shall establish eligibility requirements for reimbursement,
which must provide that all Montana livestock producers are eligible for
coverage for losses by wolves to cattle, swine, horses, mules, sheep, goats, and
livestock guard animals on state, federal, and private land and on tribal land
that is eligible through agreement pursuant to [section 4(2)].

(2) Confirmed and probable livestock losses must be reimbursed at an
amount not to exceed fair market value as determined by the board.

(3) Other losses may be reimbursed at rates determined by the board.

(4) A claim process must be established to be used when a livestock producer
suffers a livestock loss for which wolves may be responsible. The claim process
must set out a clear and concise method for documenting and processing claims
for reimbursement for livestock losses.

(5) A process must be established to allow livestock producers to appeal
reimbursement decisions. A producer may appeal a staff adjuster’s decision by
notifying the staff adjuster and the board in writing, stating the reasons for the
appeal and providing documentation supporting the appeal. If the
documentation is incomplete, the board or a producer may consult with the U.S.
department of agriculture wildlife services to complete the documentation. The
board may not accept any appeal on the question of whether the loss was or was
not a confirmed or probable loss because that final determination lies solely with
the U.S. department of agriculture wildlife services and may not be changed by
the board. The board shall hold a hearing on the appeal within 90 days of receipt
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of the written appeal, allowing the staff adjuster and the producer to present
their positions. A decision must be rendered by the board within 30 days after
the hearing. The producer must be notified in writing of the board’s decision.

(6) As used in this section, the following definitions apply:

(a) “Confirmed” means reasonable physical evidence that livestock was
actually attacked or killed by a wolf, including but not limited to the presence of
bite marks indicative of the spacing of canine tooth punctures of wolves and
associated subcutaneous hemorrhaging and tissue damage indicating that the
attack occurred while the animal was alive, feeding patterns on the carcass,
fresh tracks, scat, hair rubbed off on fences or brush, eyewitness accounts, or
other physical evidence that allows a reasonable inference of wolf predation on
an animal that has been largely consumed.

(b) “Fair market value” means:

(1) for commercial sheep more than 1 year old, the average price of sheep of
similar age and sex paid at the most recent Billings livestock sale ring or other
ring as determined by the board;

(ii) for commercial lambs, the average market weaning value;

(i11) for registered sheep, the average price paid to the specific breeder for
sheep of similar age and sex during the past year at public or private sales for
that registered breed;

(@iv) for commerecial cattle more than 1 year old, the average price of cattle of
similar age and sex paid at the most recent Billings livestock sale ring or other
ring as determined by the board;

(v) for commercial calves, the average market weaning value;

(vi) for registered cattle, the average price paid to the owner for cattle of
similar age and sex during the past year at public or private sales for that
registered breed;

(vii) for other registered livestock, the average price paid to the producer at
public or private sales for animals of similar age and sex. A producer may
provide documentation that a registered animal has a fair market value in
excess of the average price, in which case the board shall seek additional
verification of the value of the animal from independent sources. If the board
determines that the value of that animal is greater than the average price, then
the increased value must be accepted as the fair market value for that animal.

(viii) for other livestock, the average price paid at the most recent public
auction for the type of animal lost or the replacement price as determined by the
board.

(c) “Probable” means the presence of some evidence to suggest possible
predation but a lack of sufficient evidence to clearly confirm predation by a
particular species. A kill may be classified as probable depending on factors
including but not limited to recent confirmed predation by the suspected
depredating species in the same or a nearby area, recent observation of the
livestock by the owner or the owner’s employees, and telemetry monitoring
data, sightings, howling, or fresh tracks suggesting that the suspected
depredating species may have been in the area when the depredation occurred.

Section 4. Additional powers and duties of livestock loss reduction
and mitigation board. (1) The livestock loss reduction and mitigation board
shall:
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(a) process claims;

(b) seek information necessary to ensure that claim documentation is
complete;

(c) provide payments authorized by the board for confirmed and probable
livestock losses, along with a written explanation of payment;

(d) submit monthly and annual reports to the board summarizing claims
and expenditures and the results of action taken on claims and maintain files of
all claims received, including supporting documentation;

(e) provide information to the board regarding appealed claims and
implement any decision by the board;

(f) prepare the annual budget for the board; and
(g) provide proper documentation of staff time and expenditures.

(2) The livestock loss reduction and mitigation board may enter into an
agreement with any Montana tribe, if the tribe has adopted a wolf management
plan for reservation lands that is consistent with the state wolf management
plan, to provide that tribal lands within reservation boundaries are eligible for
mitigation grants pursuant to [section 2] and that livestock losses on tribal
lands within reservation boundaries are eligible for reimbursement payments
pursuant to [section 3].

(38) The livestock loss reduction and mitigation board shall:

(a) coordinate and share information with state, federal, and tribal officials,
livestock producers, nongovernmental organizations, and the general public in
an effort to reduce livestock losses caused by wolves;

(b) establish an annual budget for the prevention, mitigation, and
reimbursement of livestock losses caused by wolves;

(c) perform or contract for the performance of periodic program audits and
reviews of program expenditures, including payments to individuals,
incorporated entities, and producers who receive loss reduction grants and
reimbursement payments;

(d) adjudicate appeals of claims;

(e) investigate alternative or enhanced funding sources, including possible
agreements with public entities and private wildlife or livestock organizations
that have active livestock loss reimbursement programs in place;

(f) meet as necessary to conduct business; and

(g) report annually to the governor, the legislature, members of the Montana
congressional delegation, the board of livestock, the fish, wildlife, and parks
commission, and the public regarding results of the programs established in
[sections 2 through 4].

Section 5. Livestock loss reduction and mitigation accounts. (1)
There are livestock loss reduction and mitigation special revenue accounts
administered by the department within the state special revenue fund and the
federal special revenue fund established in 17-2-102.

(2) (a) All state proceeds allocated or budgeted for the purposes of [sections 1
through 7], except those appropriated to the department of livestock, must be
deposited in the state special revenue account provided for in subsection (1).

(b) Money received by the state in the form of gifts, grants, reimbursements,
or allocations from any source intended to be used for the purposes of [sections 2



1165 MONTANA SESSION LAWS 2007 Ch. 261

through 4] must be deposited in the appropriate account provided for in
subsection (1).

(¢) All federal funds awarded to the state for compensation for wolf
depredations on livestock must be deposited in the federal special revenue
account provided for in subsection (1) for the purposes of [section 3].

(3) The livestock loss reduction and mitigation board may spend funds in the
accounts only to carry out the provisions of [sections 2 through 4].

Section 5. Livestock loss reduction and mitigation trust fund. (1)
The legislature shall provide for a fund, to be known as the livestock loss
reduction and mitigation trust fund, to be funded with gifts, grants,
reimbursements, appropriations, or allocations from any source.

(2) The principal of the livestock loss reduction and mitigation trust fund
shall forever remain inviolate in an amount of $5 million unless appropriated by
a vote of three-fourths of the members of each house of the legislature.

(3) The interest and income generated from the livestock loss reduction and
mitigation trust fund must be deposited in the livestock loss reduction and
mitigation state special revenue account provided for in [section 5]. The interest
and income may be appropriated by a majority vote of each house of the
legislature and may be used only to fund the livestock loss reduction program
and the livestock loss mitigation program as provided in [sections 2 and 3].

(4) (a) Until the principal of the fund reaches $5 million, at the end of each
biennium, any amount of interest and income from the trust fund that is not
used for the livestock loss reduction program or the livestock loss mitigation
program must be used to reimburse the state general fund up to $120,000. Any
remaining interest and income must be deposited in the trust fund as principal.

(b) After the principal of the trust fund reaches $5 million, at the end of each
biennium, any amount of interest and income that is not used for the livestock
loss reduction program or the livestock loss mitigation program must be
deposited in the general fund.

Section 6. Funding of programs — contingency. The awarding of
grants and reimbursements and the performance of duties pursuant to [sections
2 through 4] are contingent upon the amount of money available in the accounts
provided for in [sections 5 and 6].

Section 7. Appropriation. There is appropriated from the general fund to
the department of livestock:

(1) $60,000 in fiscal year 2008 for 1.0 FTE and for operating expenses to
establish the livestock loss reduction and mitigation board and board activities;
and

(2) $60,000 in fiscal year 2009 for 1.0 FTE and for board expenses.

Section 8. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.

Section 9. Codification instruction. (1) [Sections 1 through 4 and 7] are
intended to be codified as an integral part of Title 2, chapter 15, part 31, and the
provisions of Title 2, chapter 15, part 31, apply to [sections 1 through 4 and 7].

(2) [Sections 5 and 6] are intended to be codified as an integral part of Title
81, chapter 1, part 1, and the provisions of Title 81, chapter 1, part 1, apply to
[sections 5 and 6].
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Section 10. Effective dates. (1) Except as provided in subsection (2), [this
act] is effective July 1, 2007.

(2) [Sections 2 and 3] are effective October 1, 2007.
Approved April 26, 2007

CHAPTER NO. 262
[HB 389]

AN ACT REVISING THE POWERS AND DUTIES OF THE DEPARTMENT
OF FISH, WILDLIFE, AND PARKS AND THE FISH, WILDLIFE, AND
PARKS COMMISSION REGARDING DEVELOPMENT OR
IMPLEMENTATION OF THE STATE ELK MANAGEMENT PLAN;
REQUIRING THE DEPARTMENT OF FISH, WILDLIFE, AND PARKS TO
REQUEST, AS PART OF AN ELK MANAGEMENT PLAN, THAT PUBLIC
LANDS AND PUBLIC ROADS REMAIN OPEN TO PUBLIC ACCESS
DURING THE BIG GAME HUNTING SEASON; REQUIRING THE FISH,
WILDLIFE, AND PARKS COMMISSION TO CONSIDER LANDOWNER
TOLERANCE WHEN DECIDING WHETHER TO RESTRICT ELK HUNTING
IN AHUNTING DISTRICT; AMENDING SECTIONS 87-1-201 AND 87-1-301,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 87-1-201, MCA, is amended to read:

“87-1-201. Powers and duties. (1) The department shall supervise all the
wildlife, fish, game, game and nongame birds, waterfowl, and the game and
fur-bearing animals of the state and may implement voluntary programs that
encourage hunting access on private lands and that promote harmonious
relations between landowners and the hunting public. It possesses all powers
necessary to fulfill the duties prescribed by law and to bring actions in the
proper courts of this state for the enforcement of the fish and game laws and the
rules adopted by the department.

(2) The department shall enforce all the laws of the state respecting the
protection, preservation, management, and propagation of fish, game,
fur-bearing animals, and game and nongame birds within the state.

(3) The department has the exclusive power to spend for the protection,
preservation, management, and propagation of fish, game, fur-bearing animals,
and game and nongame birds all state funds collected or acquired for that
purpose, whether arising from state appropriation, licenses, fines, gifts, or
otherwise. Money collected or received from the sale of hunting and fishing
licenses or permits, from the sale of seized game or hides, from fines or damages
collected for violations of the fish and game laws, or from appropriations or
received by the department from any other sources is appropriated to and under
control of the department.

(4) The department may discharge any appointee or employee of the
department for cause at any time.

(5) The department may dispose of all property owned by the state used for
the protection, preservation, management, and propagation of fish, game,
fur-bearing animals, and game and nongame birds that is of no further value or
use to the state and shall turn over the proceeds from the sale to the state
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treasurer to be credited to the fish and game account in the state special revenue
fund.

(6) The department may not issue permits to carry firearms within this state
to anyone except regularly appointed officers or wardens.

(7) The department is authorized to make, promulgate, and enforce
reasonable rules and regulations not inconsistent with the provisions of chapter
2 that in its judgment will accomplish the purpose of chapter 2.

(8) The department is authorized to promulgate rules relative to tagging,
possession, or transportation of bear within or outside of the state.

(9) (a) The department shall implement programs that:

(1) manage wildlife, fish, game, and nongame animals in a manner that
prevents the need for listing under 87-5-107 or under the federal Endangered
Species Act, 16 U.S.C. 1531, et seq.;

(i) manage listed species, sensitive species, or a species that is a potential
candidate for listing under 87-5-107 or under the federal Endangered Species
Act, 16 U.S.C. 1531, et seq., in a manner that assists in the maintenance or
recovery of those species; and

(i11) manage elk, deer, and antelope populations based on habitat estimates
determined as provided in 87-1-322 and maintain elk, deer, and antelope
population numbers at or below population estimates as provided in 87-1-323.
In implementing an elk management plan, the department shall, as necessary to
achieve harvest and population objectives, request that land management
agencies open public lands and public roads to public access during the big game
hunting season.

(b) In maintaining or recovering a listed species, a sensitive species, or a
species that is a potential candidate for listing, the department shall seek, to the
fullest extent possible, to balance maintenance or recovery of those species with
the social and economic impacts of species maintenance or recovery.

(c) Any management plan developed by the department pursuant to this
subsection (9) is subject to the requirements of Title 75, chapter 1, part 1.

(d) This subsection (9) does not affect the ownership or possession, as
authorized under law, of a privately held listed species, a sensitive species, or a
species that is a potential candidate for listing.

(10) The department shall publish an annual game count, estimating to the
department’s best ability the numbers of each species of game animal, as defined
in 87-2-101, in the hunting districts and administrative regions of the state. In
preparing the publication, the department may incorporate field observations,
hunter reporting statistics, or any other suitable method of determining game
numbers. The publication must include an explanation of the basis used in
determining the game count.”

Section 2. Section 87-1-301, MCA, is amended to read:
“87-1-301. Powers of commission. (1) The commission:

(a) shall set the policies for the protection, preservation, management, and
propagation of the wildlife, fish, game, furbearers, waterfowl, nongame species,
and endangered species of the state and for the fulfillment of all other
responsibilities of the department as provided by law;

(b) shall establish the hunting, fishing, and trapping rules of the
department;
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(c) shall establish the rules of the department governing the use of lands
owned or controlled by the department and waters under the jurisdiction of the
department;

(d) must have the power within the department to establish wildlife refuges
and bird and game preserves;

(e) shall approve all acquisitions or transfers by the department of interests
in land or water, except as provided in 87-1-209(4);

(f) shall review and approve the budget of the department prior to its
transmittal to the budget office;

(g) shall review and approve construction projects that have an estimated
cost of more than $1,000 but less than $5,000; and

(h) shall manage elk, deer, and antelope populations based on habitat
estimates determined as provided in 87-1-322 and maintain elk, deer, and
antelope population numbers at or below population estimates as provided in
87-1-323. In developing or implementing an elk management plan, the
commission shall consider landowner tolerance when deciding whether to
restrict elk hunting on surrounding public land in a particular hunting district.
As used in this subsection (1)(h), “landowner tolerance” means the written or
documented verbal opinion of an affected landowner regarding the impact upon
the landowner’s property within the particular hunting district where a
restriction on elk hunting on public property is proposed.

(2) The commission may adopt rules regarding the use and type of archery
equipment that may be employed for hunting and fishing purposes, taking into
account applicable standards as technical innovations in archery equipment
change.

(3) The commission may adopt rules regarding the establishment of special
licenses or permits, seasons, conditions, programs, or other provisions that the
commission considers appropriate to promote or enhance hunting by Montana’s
youth and persons with disabilities.

(4) (a) The commission may adopt rules regarding nonresident big game
combination licenses to:

(1) separate deer licenses from nonresident elk combination licenses;

(i1) set the fees for the separated deer combination licenses and the elk
combination licenses without the deer tag;

(i11) condition the use of the deer licenses; and
(iv) limit the number of licenses sold.

(b) The commission may exercise the rulemaking authority in subsection
(4)(a) when it is necessary and appropriate to regulate the harvest by
nonresident big game combination license holders:

(1) for the biologically sound management of big game populations of elk,
deer, and antelope;

(i1) to control the impacts of those elk, deer, and antelope populations on uses
of private property; and

(111) to ensure that elk, deer, and antelope populations are at a sustainable
level as provided in 87-1-321 through 87-1-325.

(5) The commission may adopt rules establishing license preference systems
to distribute hunting licenses and permits:



1169 MONTANA SESSION LAWS 2007 Ch. 263

(a) giving an applicant who has been unsuccessful for a longer period of time
priority over an applicant who has been unsuccessful for a shorter period of
time; and

(b) giving a qualifying landowner a preference in drawings. As used in this
subsection (5)(b), “qualifying landowner” means the owner of land that provides
some significant habitat benefit for wildlife, as determined by the commission.

(6) (a) The commission may adopt rules to:

(1) limit the number of nonresident mountain lion hunters in designated
hunting districts; and

(i1) determine the conditions under which nonresidents may hunt mountain
lion in designated hunting districts.

(b) The commission shall consider, but is not limited to consideration of, the
following factors:

(1) harvest of lions by resident and nonresident hunters;
(i) history of quota overruns;

(ii1) composition, including age and sex, of the lion harvest;
(iv) historical outfitter use;

(v) conflicts among hunter groups;

(vi) availability of public and private lands; and

(vil) whether restrictions on nonresident hunters are more appropriate than
restrictions on all hunters.”

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 263
[HB 414]

AN ACT PROVIDING THAT RECORDS OF PERSONS WITH
DEVELOPMENTAL DISABILITIES WHO ARE COMMITTED TO A
RESIDENTIAL FACILITY BE MAINTAINED SEPARATELY.

Be it enacted by the Legislature of the State of Montana:

Section 1. Court records to be kept separate — sealed — names
omitted. Records and papers in proceedings under this part must be
maintained separately by each clerk of court. Five days prior to the release of a
respondent or resident committed to a residential facility, the facility shall
notify the appropriate clerk of court, and the clerk shall immediately seal the
record in the case and omit the name of the respondent or resident from the
index or indexes of cases in the court unless the court orders the record opened
for good cause shown.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 53, chapter 20, part 1, and the provisions of Title 53,
chapter 20, part 1, apply to [section 1].

Approved April 26, 2007
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CHAPTER NO. 264
[HB 415]

AN ACT REMOVING THE PROVISION THAT A PARK DEDICATION MAY
NOT BE REQUIRED FOR A MINOR SUBDIVISION; MAKING PARK
DEDICATION FOR A MINOR SUBDIVISION DISCRETIONARY; AND
AMENDING SECTION 76-3-621, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 76-3-621, MCA, is amended to read:

“76-3-621. Park dedication requirement. (1) Except as provided in
76-3-509 or subsections (2), (3), and (6) through 8) (9) of this section, a
subdivider shall dedicate to the governing body a cash or land donation equal to:

(a) 11% of the area of the land proposed to be subdivided into parcels of
one-half acre or smaller;

(b) 7.5% of the area of the land proposed to be subdivided into parcels larger
than one-half acre and not larger than 1 acre;

(c) 5% of the area of the land proposed to be subdivided into parcels larger
than 1 acre and not larger than 3 acres; and

(d) 2.5% of the area of the land proposed to be subdivided into parcels larger
than 3 acres and not larger than 5 acres.

(2) When a subdivision is located totally within an area for which density
requirements have been adopted pursuant to a growth policy under chapter 1 or
pursuant to zoning regulations under chapter 2, the governing body may
establish park dedication requirements based on the community need for parks
and the development densities identified in the growth policy or regulations.
Park dedication requirements established under this subsection are in lieu of
those provided in subsection (1) and may not exceed 0.03 acres per dwelling unit.

(3) A park dedication may not be required for:

(a) a—miner-subdivisten;

b} land proposed for subdivision into parcels larger than 5 acres;
{e)(b) subdivision into parcels that are all nonresidential;

{d)(c) a subdivision in which parcels are not created, except when that
subdivision provides permanent multiple spaces for recreational camping
vehicles, mobile homes, or condominiums; or

{e)(d) a subdivision in which only one additional parcel is created.

(4) The governing body, in consultation with the subdivider and the
planning board or park board that has jurisdiction, may determine suitable
locations for parks and playgrounds and, giving due weight and consideration to
the expressed preference of the subdivider, may determine whether the park
dedication must be a land donation, cash donation, or a combination of both.
When a combination of land donation and cash donation is required, the cash
donation may not exceed the proportional amount not covered by the land
donation.

(5) (a) In accordance with the provisions of subsections (5)(b) and (5)(c), the
governing body shall use the dedicated money or land for development,
acquisition, or maintenance of parks to serve the subdivision.



1171 MONTANA SESSION LAWS 2007 Ch. 264

(b) The governing body may use the dedicated money to acquire, develop, or
maintain, within its jurisdiction, parks or recreational areas or for the purchase
of public open space or conservation easements only if:

(1) the park, recreational area, open space, or conservation easement is
within a reasonably close proximity to the proposed subdivision; and

(i1) the governing body has formally adopted a park plan that establishes the
needs and procedures for use of the money.

(c) The governing body may not use more than 50% of the dedicated money
for park maintenance.

(6) Thelocal governing body shall waive the park dedication requirement if:

(a) (1) the preliminary plat provides for a planned unit development or other
development with land permanently set aside for park and recreational uses
sufficient to meet the needs of the persons who will ultimately reside in the
development; and

(ii) the area of the land and any improvements set aside for park and
recreational purposes equals or exceeds the area of the dedication required
under subsection (1);

(b) (1) the preliminary plat provides long-term protection of critical wildlife
habitat; cultural, historical, or natural resources; agricultural interests; or
aesthetic values; and

(i1) the area of the land proposed to be subdivided, by virtue of providing
long-term protection provided for in subsection (6)(b)(i), is reduced by an
amount equal to or exceeding the area of the dedication required under
subsection (1);

(c) the area of the land proposed to be subdivided, by virtue of a combination
of the provisions of subsections (6)(a) and (6)(b), is reduced by an amount equal
to or exceeding the area of the dedication required under subsection (1); or

(d) (i) the subdivider provides for land outside of the subdivision to be set
aside for park and recreational uses sufficient to meet the needs of the persons
who will ultimately reside in the subdivision; and

(i1) the area of the land and any improvements set aside for park and
recreational uses equals or exceeds the area of dedication required under
subsection (1).

(7) Thelocal governing body may waive the park dedication requirement if:

(a) the subdivider provides land outside the subdivision that affords
long-term protection of critical wildlife habitat, cultural, historical, or natural
resources, agricultural interests, or aesthetic values; and

(b) the area of the land to be subject to long-term protection, as provided in
subsection (7)(a), equals or exceeds the area of the dedication required under
subsection (1).

(8) A local governing body may, at its discretion, require a park dedication
for a minor subdivision. A local governing body that chooses to require a park
dedication shall specify in regulations the circumstances under which a park
dedication will be required.

£8)(9) Subject to the approval of the local governing body and acceptance by
the school district trustees, a subdivider may dedicate a land donation provided
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in subsection (1) to a school district, adequate to be used for school facilities or
buildings.

£9)(10) For the purposes of this section:

(a) “cash donation” is the fair market value of the unsubdivided, unimproved
land; and

(b) “dwelling unit” means a residential structure in which a person or
persons reside.

36)(11) A land donation under this section may be inside or outside of the
subdivision.”

Approved April 26, 2007

CHAPTER NO. 265
[HB 428]

AN ACT ALLOWING A VEHICLE THAT IS PERMANENTLY REGISTERED
TO BE DETERMINED TO BE A JUNK VEHICLE IF IT MEETS ALL OTHER
CRITERIA FOR DETERMINING JUNK VEHICLE STATUS; AND
AMENDING SECTION 75-10-501, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 75-10-501, MCA, is amended to read:

“75-10-501. Definitions. Unless the context requires otherwise, in this
part, the following definitions apply:

(1) “Board” means the board of environmental review provided for in
2-15-3502.

(2) “Component part” means any identifiable part of a discarded, ruined,
wrecked, or dismantled motor vehicle, including but not limited to fenders,
doors, hoods, engine blocks, motor parts, transmissions, frames, axles, wheels,
tires, and passenger compartment fixtures.

(3) “Department” means the department of environmental quality provided
for in 2-15-3501.

(4) (a) “Junk vehicle” means a motor vehicle, including component parts:

(i) that is discarded, ruined, wrecked, or dismantled metor-vehieleineluding
eomponent-parts;;

(it) that, except as provided in subsection (4)(b), is not lawfully and validly
licensed; and

(iti) that remains inoperative or incapable of being driven.

(b) If a vehicle is permanently registered under 61-3-562 and meets the
criteria for a junk vehicle under subsection (4)(a), the vehicle is a junk vehicle.

(5) “Motor vehicle graveyard” means a collection point established by a
county for junk motor vehicles prior to their disposal.

(6) “Motor vehicle wrecking facility” means:

(a) afacility buying, selling, or dealing in four or more vehicles per year, of a
type required to be licensed, for the purpose of wrecking, dismantling,
disassembling, or substantially changing the form of the motor vehicle; or
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(b) afacility that buys or sells component parts, in whole or in part, and deals
in secondhand motor vehicle parts. A facility that buys or sells component parts
of a motor vehicle, in whole or in part, is a motor vehicle wrecking facility
whether or not the buying or selling price is based upon weight or any other type
of classification. The term does not include a garage where wrecked or disabled
motor vehicles are temporarily stored for a reasonable period of time for
inspection, repairs, or subsequent removal to a junkyard.

(7) “Person” means any individual, firm, partnership, company, association,
corporation, city, town, local governmental entity, or any other governmental or
private entity, whether organized for profit or not.

(8) “Public view” means any point 6 feet above the surface of the center of a
public road from which junk vehicles can be seen.

(9) “Shielding” means the construction or use of fencing or manmade or
natural barriers to conceal junk vehicles from public view.”

Approved April 26, 2007

CHAPTER NO. 266
[HB 435]

AN ACT AMENDING STATUTES REGARDING THE ABILITY OF A VICTIM
OR DEPENDENT OF A DECEASED VICTIM TO RECOVER MONEY
GAINED AS A DIRECT RESULT OF A HOMICIDE OR CERTAIN OTHER
CRIMINAL OFFENSES; PROHIBITING CERTAIN PERSONS FROM
SELLING CONFIDENTIAL CRIMINAL JUSTICE INFORMATION AND
PROVIDING A PENALTY; REVISING THE STATUTE OF LIMITATIONS
FOR CERTAIN WRONGFUL DEATH ACTIONS; AMENDING SECTIONS
27-2-204 AND 53-9-104, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 27-2-204, MCA, is amended to read:

“27-2-204. Tort actions — general and personal injury. (1) Except as
provided in 27-2-216 and 27-2-217, the period prescribed for the commencement
of an action upon a liability not founded upon an instrument in writing is within
3 years.

(2) The period prescribed for the commencement of an action to recover
damages for the death of one caused by the wrongful act or neglect of another is
within 3 years, except when the wrongful death is the result of a homicide, in
which case the period is within 10 years.

(38) The period prescribed for the commencement of an action for libel,
slander, assault, battery, false imprisonment, or seduction is within 2 years.”

Section 2. Section 53-9-104, MCA, is amended to read:
“53-9-104. Powers and duties of office. (1) The office shall:

(a) adopt rules to implement this part;

(b) prescribe forms for applications for compensation;

(c) determine all matters relating to claims for compensation; and
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(d) require any person contracting directly or 1nd1rect1y with an individual
convicted of a quahfymg crime for any rendition;
interview;-statement; book, photograph, movie, television productlon or play;
or-article fe}&tmg%eprepared for a commercial purpose that is based directly
upon the crime or for the sale of an item owned or obtained by an individual
convicted of a qualifying crime or obtained, produced, or gained directly through
unique knowledge about the crime or preparation for the crime to deposit any
proceeds paid or owed to the individual under the terms of the contract into an
escrow fund for the benefit of any victims of the qualifying crime and any
dependents of a deceased victim, if-theindividualis-eonvieted-of the-erime; to be
held for a period of time that the office may determine is reasonably necessary to
perfect the claims of the victims or dependents. Deposited proceeds may also be
used to reimburse the office of state public defender, provided for in 47-1-201, for
costs associated with providing assigned counsel for the charged person. Each
victim and dependent of a deceased victim is entitled to actual and
unreimbursed damages of all kinds or $5,000, whichever is greater. Proceeds
remaining after payments to victims, dependents of deceased victims, and the
state for any public defender or any attorney assigned for the charged person
must be deposited in the state general fund.

(2) The office may:

(a) request and obtain from prosecuting attorneys and law enforcement
officers investigations and data to enable the office to determine whether and
the extent to which a claimant qualifies for compensation. A statute providing
confidentiality for a claimant’s juvenile court records does not apply to
proceedings under this part.

(b) request and obtain from a health care provider medical reports that are
relevant to the physical condition of a claimant or from an insurance carrier,
agent, or claims adjuster insurance payment information that is relevant to
expenses claimed by a claimant if the office has made reasonable efforts to
obtain from the claimant a release of the records or information. No civil or
criminal liability arises from the release of information requested under this
subsection (2)(b).

(c) subpoena witnesses and other prospective evidence, administer oaths or
affirmations, conduct hearings, and receive relevant, nonprivileged evidence;

(d) take notice of judicially cognizable facts and general, technical, and
scientific facts within its specialized knowledge;

(e) require that law enforcement agencies and officials take reasonable care
that victims be informed about the existence of this part and the procedure for
applying for compensation under this part; and

(f) establish a victims assistance coordinating and planning program.”

Section 3. Sale of confidential criminal justice information
prohibited — penalty. (1) An individual convicted of a qualifying crime may
not sell or exchange confidential criminal justice information, as defined in
44-5-1083.

(2) The office shall require that any funds obtained in violation of subsection

(1) be deposited into the escrow fund, provided for in 53-9-104, for the benefit of a
victim of a qualifying crime, to be held as provided in 53-9-104.

Section 4. Codification instruction. [Section 3] is intended to be codified
as an integral part of Title 53, chapter 9, part 1, and the provisions of Title 53,
chapter 9, part 1, apply to [section 3].
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Section 5. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 6. Effective date. [This act] is effective on passage and approval.

Section 7. Applicability. (1) [Section 1] applies to a death occurring after
October 1, 2007.

(2) [Section 2] applies to a contract entered into after October 1, 2007.
Approved April 26, 2007

CHAPTER NO. 267
[HB 456]

AN ACT REMOVING REFERENCES TO MOBILE HOMES, MOBILE HOME
OWNERS, AND MOBILE HOME PARKS FROM THE MONTANA
RESIDENTIAL LANDLORD AND TENANT ACT OF 1977; CREATING THE
MONTANA RESIDENTIAL MOBILE HOME LOT RENTAL ACT;
PROVIDING REQUIREMENTS FOR MOBILE HOME LOT RENTAL
AGREEMENTS; ESTABLISHING RIGHTS, OBLIGATIONS, AND
REMEDIES FOR MOBILE HOME LOT TENANTS AND LANDLORDS;
AMENDING SECTIONS 70-24-103, 70-24-305, 70-24-314, 70-24-422,
70-24-431, AND 70-24-441, MCA; AND REPEALING SECTIONS 70-24-313,
70-24-315, 70-24-432, AND 70-24-436, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 70-24-103, MCA, is amended to read:

“70-24-103. General definitions. Subject to additional definitions
contained in subsequent sections and unless the context otherwise requires, in
this chapter the following definitions apply:

(1) “Action” includes recoupment, counterclaim, setoff suit in equity, and
any other proceeding in which rights are determined, including an action for
possession.

(2) “Case of emergency”’” means an extraordinary occurrence beyond the
tenant’s control requiring immediate action to protect the premises or the
tenant. A case of emergency may include the interruption of essential services,
including heat, electricity, gas, running water, hot water, and sewer and septic
system service, or life-threatening events in which the tenant or landlord has
reasonable apprehension of immediate danger to the tenant or others.

(3) “Court” means the appropriate district court, justice’s court, or city court.

(4) “Dwelling unit” means a structure or the part of a structure that is used
as a home, residence, or sleeping place by a person who maintains a household or
by two or more persons who maintain a common household. Dwelling unit, in
the case of a person who rents space in a mobile home park but-deesnotrent and
rents the mobile home, means the spaeerentedandnot the mobile home itself.

(5) “Good faith” means honesty in fact in the conduct of the transaction
concerned.

(6) “Landlord” means:

(a) the owner, lessor, or sublessor of:
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@ the dwelling unit or the building of which it is a part; or
.. bite] ke

9)(7) “Organization” includes a corporation, government, governmental
subdivision or agency, business trust, estate, trust, or partnership or
association, two or more persons having a joint or common interest, and any
other legal or commercial entity.

40)(8) “Owner” means one or more persons, jointly or severally, in whom is
vested all or part of:

(a) the legal title to property; or

(b) the beneficial ownership and a right to present use and enjoyment of the
premises, including a mortgagee in possession.

G1H(9) “Person” includes an individual or organization.

2)(10) “Premises” means a dwelling unit and the structure of which it is a
part, the facilities and appurtenances in the structure, and the grounds, areas,
and facilities held out for the use of tenants generally or promised for the use of a
tenant.

3)(11) “Rent” means all payments to be made to the landlord under the
rental agreement.

44(12) “Rental agreement” means all agreements, written or oral, and valid
rules adopted under 70-24-311 embodying the terms and conditions concerning
the use and occupancy of a dwelling unit and premises.

5)(13) “Roomer” means a person occupying a dwelling unit that does not
include a toilet, a bathtub or a shower, a refrigerator, a stove, or a kitchen sink,
all of which are provided by the landlord and one or more of which are used in
common by occupants in the structure.

6)(14) “Single-family residence” means a structure maintained and used

as a single dwelling unit. Netwithstanding-that-a A dwelling unit that shares

one or more walls with another dwelling unit-it is a single-family residence if it
has direct access to a street or thoroughfare and shares-neither does not share
heating facilities, hot water equipment, ner or any other essential facility or
service with another dwelling unit.

G9H(15) “Tenant” means a person entitled under a rental agreement to
occupy a dwelling unit to the exclusion of others.”

Section 2. Section 70-24-305, MCA, is amended to read:

“70-24-305. Transfer of premises by tenant. (1) A tenant who vacates a
dwelling unit during the term of a tenancy may not allow the possession of the
property to be transferred to a third person or sublet the property unless the
landlord or the landlord’s agent has consented in writing.
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Section 3. Section 70-24-314, MCA, is amended to read:

“70-24-314. Resident associations — meetings. (1) The membership of a
resident association may elect officers of the association at a meeting at which a
maJ 0r1ty of the members are present All res1dents may attend meetmgs#e&kthe

Section 4. Section 70-24-422, MCA, is amended to read:

“70-24-422. Noncompliance of tenant generally —landlord’s right of
termination — damages — injunction. (1) Except as provided in this
chapter, if there is a noncompliance by the tenant with the rental agreement or a
noncompliance with 70-24-321, the landlord may deliver a written notice to the
tenant pursuant to 70-24-108 specifying the acts and omissions constituting the
noncompliance and that the rental agreement will terminate upon a date
specified in the notice not less than the minimum number of days after receipt of
the notice provided for in this section. The rental agreement terminates as
provided in the notice, subject to the following:

(a) If the noncompliance is remediable by repairs, the payment of damages,
or otherwise and the tenant adequately remedies the noncompliance before the
date specified in the notice, the rental agreement does not terminate.

(b) If the noncompliance involves an unauthorized pet, the notice period is 3
days.

(¢c) If the noncompliance involves unauthorized persons residing in the
rental unit, the notice period is 3 days.

(d) If the noncompliance is not listed in subsection (1)(b) or (1)(c), the notice
period is 14 days.

(e) If substantially the same act or omission that constituted a prior
noncompliance of which notice was given recurs within 6 months, the landlord
may terminate the rental agreement upon at least 5 days’ written notice
specifying the noncompliance and the date of the termination of the rental
agreement.

(2) If rent is unpaid when due and the tenant fails to pay rent within 3 days
after written notice by the landlord of nonpayment and the landlord’s intention
to terminate the rental agreement if the rent is not paid within that period, the

landlord may termlnate the rental agreement Thiesubseeﬁenéeesm’&&pp}}#te
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(3) If the tenant destroys, defaces, damages, impairs, or removes any part of
the premises in violation of 70-24-321(2), the landlord may terminate the rental
agreement upon giving 3 days’ written notice specifying the noncompliance
under the provisions of 70-24-321(2).

(4) If the tenant creates a reasonable potential that the premises may be
damaged or destroyed or that neighboring tenants may be injured, as evidenced
by the tenant being arrested for or charged with an act that violates the
provisions of 70-24-321(3), the landlord may terminate the rental agreement
upon giving 3 days’ written notice specifying the violation and noncompliance
under the provisions of 70-24-321(3).

(5) Except as provided in this chapter, the landlord may recover actual
damages and obtain injunctive relief for any noncompliance by the tenant with
the rental agreement or 70-24-321. Except as provided in subsection (6), if the
tenant’s noncompliance is purposeful, the landlord may recover treble damages.

(6) Treble damages may not be recovered for the tenant’s early termination
of the tenancy.

£8)(7) The landlord is not

{b} the landlord elects to use the 30-day notice for termination of tenancy as
provided in 70-24-441.”

Section 5. Section 70-24-431, MCA, is amended to read:

“70-24-431. Retaliatory conduct by landlord prohibited. (1) Except as
provided in this section, a landlord may not retaliate by increasing rent, by
decreasing services, or by bringing or threatening to bring an action for
possession after the tenant:

(a) has complained of a violation applicable to the premises materially
affecting health and safety to a governmental agency charged with
responsibility for enforcement of a building or housing code;

(b) has complained to the landlord in writing of a violation under 70-24-303;
or

(c) hasorganized or become a member of a tenant’s union;mebile- home park
tenant-asseetation; or similar organization.

(2) If the landlord acts in violation of subsection (1) of this section, the tenant
is entitled to the remedies provided in 70-24-411 and has a defense in any
retaliatory action against him the tenant for possession.

(3) In an action by or against the tenant, evidence of a complaint within 6
months before the alleged act of retaliation creates a rebuttable presumption
that the landlord’s conduct was in retaliation. The presumption does not arise if
the tenant made the complaint after notice of a proposed rent increase or
diminution of services. For purposes of this section, “rebuttable presumption”
means that the trier of fact must is required to find the existence of the fact
presumed unless and until evidence is introduced whieh that would support a
finding of its nonexistence.
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(4) Netwithstandingsubseetions Subsections (1), (2), and (3) ef this-seetion;
do not prevent a landlord may-bring from bringing an action for possession if:

(a) the violation of the applicable building or housing code was caused
primarily by lack of reasonable care by the tenant, a member of the tenant’s
family, or any other persons on the premises with his the tenant’s consent;

(b) the tenant is in default in rent; or

(¢c) compliance with the applicable building or housing code requires
alteration, remodeling, or demolition whieh that would effectively deprive the
tenant of use of the dwelling unit.

(5) The maintenance of an action under subsection (4) of this section does not
release the landlord from liability under 70-24-405(2).”

Section 6. Section 70-24-441, MCA, is amended to read:

“70-24-441. Termination by landlord or tenant —applieability. (1)
The landlord or the tenant may terminate a week-to-week tenancy by a written
notice given to the other at least 7 days before the termination date specified in
the notice.

(2) The landlord or the tenant may terminate a month-to-month tenancy by
giving to the other at any time during the tenancy at least 30 days’ notice in
writing prior to the date designated in the notice for the termination of the
tenancy.

(3) The tenancy terminates on the date designated and without regard to the
expiration of the period for which, by the terms of the tenancy, rents are to be
paid. Unless otherwise agreed, rent is uniformly apportionable from day to day.

Section 7. Short title. [Sections 7 through 51] may be cited as “The
Montana Residential Mobile Home Lot Rental Act”.

Section 8. Purpose — liberal construction. (1) [Sections 7 through 51]
must be liberally construed and applied to promote the underlying purposes and
policies of [sections 7 through 51].

(2) The underlying purposes and policies of [sections 7 through 51] are to:

(a) simplify and clarify the law governing the rental of land to owners of
mobile homes and manufactured homes and the rights and obligations of
landlords and tenants concerning lot rentals; and

(b) encourage landlords and tenants to maintain and improve the quality of
housing.

Section 9. Definitions. Unless the context clearly requires otherwise, in
[sections 7 through 51] the following definitions apply:

(1) “Action” includes recoupment, counterclaim, setoff suit in equity, and
any other proceeding in which rights are determined, including an action for
possession.

(2) “Case of emergency” means an extraordinary occurrence beyond the
tenant’s control requiring immediate action to protect the premises or the
tenant. A case of emergency may include the interruption of essential services,
including electricity, gas, running water, and sewer and septic system service,
or life-threatening events in which the tenant or landlord has reasonable
apprehension of immediate danger to the tenant or others.
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(3) “Court” means the appropriate district court, justice’s court, or city court.

(4) “Good faith” means honesty in fact in the conduct of the transaction
concerned.

(5) “Landlord” means:
(a) the owner, lessor, or sublessor of:

(1) space or land, including a lot, that is rented to a tenant for a mobile home;
or

(i1) a mobile home park; or
(b) amanager of the premises who fails to disclose the managerial position.
(6) “Lot” means the space or land rented and not a mobile home itself.

(7) “Mobile home” has the same meaning as provided in 15-1-101 and
includes manufactured homes as defined in 15-1-101.

(8) “Mobile home owner” means the owner of a mobile home entitled under a
rental agreement to occupy a lot.

(9) “Mobile home park” means a trailer court as defined in 50-52-101.

(10) “Organization” includes a corporation, government, governmental
subdivision or agency, business trust, estate, trust, partnership, association,
two or more persons having a joint or common interest, and any other legal or
commercial entity.

(11) “Person” includes an individual or organization.

(12) “Premises” means a lot and the grounds, areas, and facilities held out for
the use of tenants generally or promised for the use of a tenant.

(13) “Rent” means all payments to be made to a landlord under a rental
agreement.

(14) “Rental agreement” means all agreements, written or oral, and valid
rules adopted under [section 22] embodying the terms and conditions
concerning the use and occupancy of the premises.

(15) “Tenant” means a person entitled under a rental agreement to occupy a
lot to the exclusion of others.

Section 10. Applicability. (1) [Sections 7 through 51] apply to
landlord-tenant relationships in which the landlord is renting a lot to the tenant
for placement of the tenant’s mobile home. [Sections 7 through 51] apply to land
rental in a mobile home park as well as to the rental of individual parcels of land
not in a mobile home park that are for the placement of a tenant’s mobile home.

(2) Unless created to avoid the application of [sections 7 through 51], the
following arrangements are not governed by [sections 7 through 51]:

(a) occupancy under a contract of sale of a lot if the occupant is the purchaser
or a person who succeeds to the purchaser’s interest;

(b) occupancy under a rental agreement covering premises used by the
occupant primarily for commercial or agricultural purposes;

(c) occupancy by an employee of a landlord whose right to occupancy is
conditional upon employment in and about the premises;

(d) occupancy outside a municipality under a rental agreement that
includes hunting, fishing, or agricultural privileges along with the use of the lot;
and
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(e) any rental premises that are governed by the Montana Residential
Landlord and Tenant Act of 1977, Title 70, chapter 24.

(3) The combined rental of the lot and mobile home, when the landlord owns
both, are covered by the Montana Residential Landlord and Tenant Act of 1977.

Section 11. Supplementary principles of law. Unless superseded by the
provisions of [sections 7 through 51], the principles of law and equity, including
the law relating to capacity to contract, mutuality of obligations, principal and
agent, real property, public health, safety and fire prevention, estoppel, fraud,
misrepresentation, duress, coercion, mistake, bankruptcy, or other validating
or invalidating causes, supplement the provisions of [sections 7 through 51].

Section 12. Notice. (1) A person has notice of a fact if:
(a) the person has actual knowledge of the fact;

(b) in the case of a landlord, the notice is delivered at the place of business of
the landlord through which the rental agreement was made; or

(c) in the case of a landlord or tenant, the notice is personally delivered to the
landlord or tenant or mailed with a certificate of mailing or by certified mail to
the place held out by the landlord or tenant as the place for receipt of the
communication or, in the absence of a designation, to the landlord’s or tenant’s
last-known address. When notice is made by certificate of mailing or certified
mail, the service of the notice must be considered to have been made 3 days after
the date of mailing.

(2) Notice received by an organization is effective for a particular
transaction from the time it is brought to the attention of the individual
conducting that transaction on behalf of the organization and, in any event,
from the time the notice would have been brought to the individual’s attention if
the organization had exercised reasonable diligence.

Section 13. Obligation of good faith. Every duty under [sections 7
through 51] and every act that must be performed as a condition precedent to
the exercise of a right or remedy under [sections 7 through 51] imposes an
obligation of good faith in its performance or enforcement.

Section 14. Rental agreements. (1) A landlord and a tenant may include
in a rental agreement terms and conditions not prohibited by [sections 7
through 51] or other rule or law.

(2) Unless the rental agreement provides otherwise:

(a) the tenant shall pay as rent the fair rental value for the use and
occupancy of the lot as determined by the landlord,;

(b) rent is payable at the landlord’s address;

(c) periodic rent is payable at the beginning of a term that is a month or less
and otherwise in equal monthly installments at the beginning of each month;

(d) rent is uniformly apportionable from day to day; and
(e) the tenancy is from month to month.

(3) Rent is payable without demand or notice at the time and place agreed
upon by the parties or as provided by subsection (2).

Section 15. Prohibited provisions in rental agreements. (1) A rental
agreement may not require a party to:

(a) waive or forego rights or remedies under [sections 7 through 51];
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(b) authorize any person to confess judgment on a claim arising out of the
rental agreement; or

(c) agree to the exculpation or limitation of liability resulting from the other
party’s purposeful misconduct or negligence or to indemnify the other party for
that liability or related costs or attorney fees.

(2) Arental agreement or a related document may not permit the receipt of
rent free of the obligation to comply with the provisions of [section 19].

Section 16. Effect of unsigned or undelivered rental agreement. (1)
If the landlord does not sign and deliver a written rental agreement signed and
delivered to the landlord by the tenant, acceptance of rent without reservation
by the landlord gives the rental agreement the same effect as if it had been
signed and delivered by the landlord.

(2) If the tenant does not sign and deliver a written rental agreement signed
and delivered to the tenant by the landlord, acceptance of possession of the
premises and payment of rent without reservation gives the rental agreement
the same effect as if it had been signed and delivered by the tenant.

(3) If arental agreement given effect by the operation of this section provides
for a term longer than 1 year, it is effective for only 1 year.

Section 17. Duty to disclose name of person responsible. (1) A
landlord or a person authorized to enter into a rental agreement on a landlord’s
behalf shall disclose to the tenant in writing at or before the commencement of
the tenancy the name and address of:

(a) the person authorized to manage the premises; and

(b) the owner of the premises or a person authorized to act for the owner for
the purpose of service of process and receiving notices and demands.

(2) The information required to be furnished by this section must be kept
current and in writing, and this section is enforceable against any successor
landlord, owner, or manager.

(3) A person, other than the landlord, who fails to comply with subsection (1)
becomes an agent of each person who is a landlord for the purpose of:

(a) service of process and receiving notices and demands; and

(b) performing the obligations of the landlord under [sections 7 through 51]
and under the rental agreement and for expending or making available for the
purpose of performing those obligations all rent collected from the premises.

Section 18. Landlord to deliver possession of premises. (1) At the
commencement of the rental term, a landlord shall deliver possession of the
premises to the tenant in compliance with the rental agreement and [section
19]. A landlord may bring an action for possession against a person wrongfully
in possession.

(2) If a landlord accepts rent or a deposit from a person intending to occupy
the premises, the landlord is considered to have given consent for the person to
take possession of the property and to have created a landlord-tenant
relationship.

Section 19. Landlord to maintain premises — agreement that
tenant perform duties. (1) A landlord shall:

(a) comply with the requirements of applicable building and housing codes
materially affecting health and safety;
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(b) make repairs and do whatever is necessary to put and keep the premises
in a fit and habitable condition;

(c) keep all common areas of the premises in a clean and safe condition;

(d) for the premises, maintain in good and safe working order and condition
all electrical, plumbing, sanitary, heating, ventilating, air-conditioning, and
other facilities and appliances, including elevators, supplied or required to be
supplied by the landlord;

(e) unless otherwise provided in a rental agreement, provide and maintain
appropriate receptacles and conveniences for the removal of ashes, garbage,
rubbish, and other waste incidental to the occupancy of the lot and arrange for
their removal; and

(f) supply running water at all times, unless the lot is not required by law to
be equipped for that purpose or the running water is generated by an
installation within the exclusive control of the tenant.

(2) If the duty imposed by subsection (1)(a) is greater than a duty imposed by
subsections (1)(b) through (1)(f), a landlord’s duty must be determined by
reference to subsection (1)(a).

(3) Alandlord and tenant may agree in writing that the tenant perform the
landlord’s duties specified in subsections (1)(e) and (1)(f) but only if the
agreement 1s entered into in good faith and not for the purpose of evading the
obligations of the landlord.

(4) Alandlord and tenant may agree that the tenant is to perform specified
repairs, maintenance tasks, alterations, or remodeling only if:

(a) the agreement of the parties is entered into in good faith and not for the
purpose of evading the obligations of the landlord and is set forth in a separate
writing signed by the parties and supported by adequate consideration;

(b) the work is not necessary to cure noncompliance with subsection (1)(a);
and

(c) the agreement does not diminish the obligation of the landlord to other
tenants.

Section 20. Transfer of premises or termination of management —
relief from liability. (1) Unless otherwise agreed, a landlord who conveys
premises subject to a rental agreement, in a good faith sale to a bona fide
purchaser, is relieved of liability under the rental agreement and [sections 7
through 51] as to events occurring after written notice to the tenant of the
conveyance. The landlord remains liable to the tenant for all security
recoverable by the tenant pursuant to Title 70, chapter 25, and all prepaid rent.

(2) Unless otherwise agreed, a manager of premises subject to a rental
agreement is relieved of liability under the rental agreement and [sections 7
through 51] as to events occurring after written notice to the tenant of the
termination of the manager’s management duties.

Section 21. Transfer of premises by tenant. (1) A tenant who vacates a
lot during the term of a tenancy may not allow the possession of the property to
be transferred to a third person or sublet the property unless the landlord or the
landlord’s agent has consented in writing.

(2) The sale or rental of a mobile home located upon a lot does not entitle the
purchaser or renter to retain rental of the lot unless the purchaser or renter
enters into a rental agreement with the owner of the lot.
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(3) A mobile home owner who owns the mobile home but rents the lot has the
exclusive right to sell the mobile home without interference or conditions by the
landlord. The new purchaser shall make suitable arrangements with the
landlord in order to become a tenant on the mobile home lot. The purchase of the
mobile home does not automatically entitle the purchaser to rent the mobile
home lot.

Section 22. Landlord authorized to adopt rules. (1) A landlord may
adopt a rule concerning the tenant’s use and occupancy of the premises. A rule is
enforceable against the tenant only if:

(a) its purpose is to promote the convenience, safety, or welfare of the
occupants in the premises, preserve the landlord’s property from abusive use, or
make a fair distribution of services and facilities held out for the tenants
generally;

(b) it is reasonably related to the purpose for which it is adopted;
(c) it applies to all occupants in the premises in a fair manner;

(d) it is sufficiently explicit in its prohibition, direction, or limitation of the
tenant’s conduct to fairly inform the tenant of what the tenant shall or may not
do to comply;

(e) it is not for the purpose of evading the obligations of the landlord; and

(f) the tenant has notice of the rule at the time that the tenant enters into the
rental agreement or when the rule is adopted.

(2) Arule adopted by a landlord must be in writing and must be given to each
tenant residing on the premises and to each new tenant upon arrival.

(38) If a rule is adopted after a tenant enters into a rental agreement that
involves a substantial modification of the rental agreement, it is not valid until
after 30 days’ written notice in the case of month-to-month tenancies.

Section 23. Access to premises by landlord. (1) A tenant may not
unreasonably withhold consent to the landlord or the landlord’s agent to enter
the lot in order to inspect the premises, make necessary or agreed repairs,
alterations, or improvements, supply necessary or agreed services, or exhibit
the lot to prospective or actual purchasers, mortgagees, tenants, workers, or
contractors.

(2) A landlord may enter the lot without consent of the tenant in case of
emergency.

(3) Alandlord may not abuse the right of access or use it to harass the tenant.
Except in case of emergency or unless it is impracticable to do so, the landlord
shall give the tenant at least 24 hours’ notice of the intent to enter and may enter
only at reasonable times.

(4) A landlord has no other right of access except:

(a) pursuant to court order;

(b) as permitted by [section 42] and [section 43(1)(b)]; or

(c) when the tenant has abandoned or surrendered the premises.

(5) A tenant may not remove a lock or replace or add a lock not supplied by
the landlord to the premises without the written permission of the landlord. If a
tenant removes a lock or replaces or adds a lock not supplied by the landlord to
the premises, the tenant shall provide the landlord with a key to ensure that the
landlord will have the right of access as provided by [sections 7 through 51].
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Section 24. Lot rules. (1) A landlord may adopt a rule concerning the
rental occupancy of a lot and the use of common areas and facilities in
accordance with [section 22]. A rule may not be unreasonable, and a rule that
does not apply uniformly to all tenants of a similar class creates a rebuttable
presumption, as defined in [section 48(3)], that the rule is unfair.

(2) Each common area facility must be open or available to residents at all
reasonable hours, and the hours of a common recreational facility must be
posted at the facility.

Section 25. Resident associations — meetings. (1) The membership of a
resident association may elect officers of the association at a meeting at which a
majority of the members are present. All residents may attend meetings, but the
landlord and the landlord’s employees may not be members and may not attend
meetings unless specifically invited by the tenants’ resident association.

(2) The landlord may not prohibit meetings by a resident association or
tenants relating to mobile home living.

Section 26. Road maintenance obligations. In addition to the
obligations imposed by [section 19], the mobile home park landlord shall
maintain common roads within the mobile home park in a safe condition,
including arranging for snow plowing as is reasonable to keep the roads
passable.

Section 27. Tenant to maintain lot. (1) A tenant shall:

(a) comply with all obligations primarily imposed upon tenants by
applicable provisions of building and housing codes materially affecting health
and safety;

(b) keep that part of the premises that the tenant occupies and uses as
reasonably clean and safe as the condition of the premises permits;

(c) dispose from the lot all ashes, garbage, rubbish, and other waste in a
clean and safe manner;

(d) use in a reasonable manner all electrical, plumbing, sanitary, heating,
ventilating, air-conditioning, and other facilities and appliances, including
elevators, in the premises;

(e) conduct oneself and require other persons on the premises with the
tenant’s consent to conduct themselves in a manner that will not disturb the
tenant’s neighbors’ peaceful enjoyment of the premises; and

(f) use the parts of the premises in a reasonable manner considering the
purposes for which they were designed and intended.

(2) This section does not preclude the right of the tenant to operate a limited
business or cottage industry on the premises, subject to state and local laws, if
the landlord has consented in writing. The landlord may not unreasonably
withhold consent if the limited business or cottage industry is operated within
reasonable rules of the landlord.

(3) A tenant may not destroy, deface, damage, impair, or remove any part of
the premises or permit any person to do so.

(4) Atenant may not engage or knowingly allow any person to engage in any
activity on the premises that creates a reasonable potential that the premises
may be damaged or destroyed or that neighboring tenants may be injured by any
of the following:
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(a) criminal production or manufacture of dangerous drugs, as prohibited by
45-9-110;

(b) operation of an unlawful clandestine laboratory, as prohibited by
45-9-132; or

(c) gang-related activities, as prohibited by Title 45, chapter 8, part 4.

Section 28. Notice of extended absence. The rental agreement may
require that the tenant notify the landlord of an anticipated extended absence
from the premises in excess of 7 days not later than the first day of the extended
absence.

Section 29. Administration of remedies — enforcement —
agreement. (1) The remedies provided by [sections 7 through 51] must be
administered so that an aggrieved party may recover appropriate damages. The
aggrieved party has a duty to mitigate damages.

(2) Aright or obligation declared by [sections 7 through 51] is enforceable by
action unless the provision declaring it specifies a different and limited effect.

(3) Rules and regulations that are not a part of [sections 7 through 51] and
that affect the relationship between the landlord and tenant must be uniformly
and fairly applied and enforced.

(4) A claim or right arising under [sections 7 through 51] or on a rental
agreement, if disputed in good faith, may be settled by agreement.

Section 30. Prohibited provisions — damages. (1) A provision
prohibited by [section 15] that is included in a rental agreement is
unenforceable.

(2) If one party purposefully uses a rental agreement containing provisions
known by that party to be prohibited, the other party may recover, in addition to
actual damages, an amount up to 3 months’ rent.

Section 31. Unconscionability — court discretion. (1) If the court, as a
matter of law, finds that:

(a) a rental agreement or any provision of the rental agreement is
unconscionable, the court in order to avoid an unconscionable result may refuse
to enforce the agreement or may enforce the remainder of the agreement
without the unconscionable provision result; or

(b) a settlement in which a party waives or agrees to forego a claim or right
under [sections 7 through 51] or under a rental agreement is unconscionable,
the court in order to avoid an unconscionable result may refuse to enforce the
settlement, may enforce the remainder of the settlement without the
unconscionable provision, or may limit the application of any unconscionable
provision.

(2) If unconscionability is put into issue by a party or by the court upon its
own motion, the parties must be afforded a reasonable opportunity to present
evidence as to the setting, purpose, and effect of the rental agreement or
settlement to aid the court in making its determination.

Section 32. Landlord’s failure to deliver premises — tenant’s
remedies. (1) If the landlord fails to deliver possession of the lot to the tenant as
provided in [section 18], rent abates until possession is delivered and the tenant
may:
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(a) terminate the rental agreement upon at least 5 days’ written notice to the
landlord and, upon termination, the landlord shall return all prepaid rent and
security; or

(b) demand performance of the rental agreement by the landlord and, if the
tenant elects, maintain an action for possession of the lot against the landlord or
a person wrongfully in possession and recover the actual damages sustained by
the tenant.

(2) If a person’s failure to deliver possession is purposeful and not in good
faith, an aggrieved party may recover from that person an amount of not more
than 3 months’ rent or treble damages, whichever is greater.

Section 33. Landlord’s failure to maintain premises — tenant’s
remedies. (1) Unless otherwise provided in [sections 7 through 51], if there is a
noncompliance with [section 19] affecting health and safety, the following
procedures apply:

(a) The tenant may deliver a written notice to the landlord specifying the
nature of the breach and that the rental agreement will terminate upon a date
not less than 30 days after receipt of the notice if the breach is not remedied in 14
days. If the noncompliance results in a case of emergency and the landlord fails
to remedy the situation within 3 working days after written notice by the tenant
of the situation and the tenant’s intention to terminate the rental agreement,
the tenant may terminate the rental agreement. The rental agreement
terminates as provided in the notice subject to the following exceptions:

(1) 1if the breach is remediable by repairs, the payment of damages, or
otherwise and the landlord adequately remedies the breach before the date
specified in the notice, the rental agreement does not terminate by reason of the
breach;

(1) if substantially the same act or omission that constituted a prior
noncompliance of which notice was given recurs within 6 months, the tenant
may terminate the rental agreement upon at least 14 days’ written notice
specifying the breach and the date of termination of the rental agreement;

(ii1) the tenant may not terminate the rental agreement for a condition
caused by the tenant, a member of the tenant’s family, or any other persons on
the premises with the tenant’s consent.

(b) (1) The tenant may make repairs that do not cost more than 1 month’s
rent and deduct the cost from the rent if the tenant has given the landlord notice
and the landlord has not made the repairs within a reasonable time. If the repair
isrequired in a case of emergency and the landlord has not made the repairs, the
tenant may have repairs made only by a person qualified to make the repairs.

(i) If the landlord fails to comply with the rental agreement or [section 19]
and the reasonable cost of compliance is less than 1 month’s rent, the tenant
may recover damages for the breach under subsection (2).

(2) Unless otherwise provided in [sections 7 through 51], the tenant may
recover actual damages and obtain injunctive relief for any noncompliance by
the landlord with the rental agreement or [section 19].

(3) The remedy provided in subsection (2) is in addition to a right of the
tenant arising under subsection (1).

(4) If the rental agreement is terminated, the landlord shall return all
security recoverable by the tenant pursuant to Title 70, chapter 25.
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Section 34. Landlord’s failure to provide essential services —
tenant’s remedies. (1) If contrary to the rental agreement or [section 19] the
landlord purposefully or negligently fails to supply running water, electric, gas,
or other essential services, the tenant may give written notice to the landlord
specifying the breach and may:

(a) procure reasonable amounts of running water, electricity, gas, and other
essential services during the period of the landlord’s noncompliance and deduct
the actual and reasonable cost from the rent;

(b) recover damages based upon the diminution in the fair rental value of the
lot; or

(c) procure reasonable substitute housing during the period of the landlord’s
noncompliance, in which case the tenant is excused from paying rent for the
period of the landlord’s noncompliance.

(2) A tenant proceeding under this section may not proceed under [section
33] for a landlord’s failure to provide essential services.

(3) The rights of a tenant under this section do not arise until the tenant has
given notice to the landlord and the landlord has had a reasonable opportunity
to correct the conditions.

(4) A tenant does not have rights under this section if the conditions were
caused by the act or omission of the tenant, a member of the tenant’s family, or
any other person on the premises with the tenant’s consent.

Section 35. Fire or casualty damage — rights and obligations of
tenant. (1) (a) If the lot or premises are damaged or destroyed by fire or casualty
to an extent that enjoyment of the lot is substantially impaired, the tenant may
immediately vacate the premises and notify the landlord in writing within 14
days of vacating the premises that it is the tenant’s intention to terminate the
rental agreement.

(b) If the tenant complies with the provisions of subsection (1)(a), the rental
agreement terminates as of the date the tenant vacates the premises.

(2) If the rental agreement is terminated pursuant to subsection (1), the
landlord shall return any prepaid rent and all security recoverable pursuant to
Title 70, chapter 25. Accounting or apportionment for rent in the event of
termination must be made as of the date of the fire or casualty.

(3) Ifthe tenant’s mobile home is damaged or destroyed by fire or casualty to
an extent that enjoyment of the mobile home is substantially impaired and
[section 47] does not apply, it is the obligation of the mobile home owner to
remove the mobile home from the lot within 30 days of the damage or
destruction.

(4) All terms and conditions of the rental agreement remain in effect until
the mobile home is removed from the premises and all required cleanup is
completed.

Section 36. Unlawful or unreasonable entry by landlord — tenant’s
remedies. If the landlord makes an unlawful entry or a lawful entry in an
unreasonable manner or makes repeated demands for entry that is otherwise
lawful but has the effect of unreasonably harassing the tenant, the tenant may
either obtain injunctive relief to prevent the recurrence of the conduct or
terminate the rental agreement. In either case the tenant may recover actual
damages.
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Section 37. Unlawful ouster, exclusion, or diminution of services —
tenant’s remedies. (1) If a landlord unlawfully removes or excludes the tenant
from the premises or purposefully diminishes services to the tenant by
interrupting or causing the interruption of running water, electricity, gas, or
other essential services, the tenant may recover possession or terminate the
rental agreement and, in either case, recover an amount of not more than 3
months’ periodic rent or treble damages, whichever is greater.

(2) If the rental agreement is terminated, the landlord shall return all
security recoverable pursuant to Title 70, chapter 25, and any prepaid rent.

Section 38. Action for nonpayment of rent — tenant’s counterclaim.
(1) (a) In an action for possession based upon nonpayment of the rent or in an
action for rent when the tenant is in possession, the tenant may counterclaim for
any amount recoverable under the rental agreement or [sections 7 through 51].

(b) (1) The court may order the tenant to pay into court all or part of the rent
accrued and afterwards accruing, and the court shall determine the amount due
to each party.

(i1) A party to whom a net amount is owed must be paid first from the money
paid into court, and the balance must be paid by the other party.

(ii1) The court may at any time release money paid into the court to any party
if the parties agree or if the court finds a party is entitled to the money.

(¢c) If there is no rent remaining due after application of this section,
judgment must be entered for the tenant in an action for possession.

(2) In an action for rent when the tenant is not in possession, the tenant may
counterclaim as provided in subsection (1) but may not be required to pay any
rent into court.

Section 39. Noncompliance of tenant generally — landlord’s right of
termination — damages — injunction. (1) If the tenant destroys, defaces,
damages, impairs, or removes any part of the premises in violation of [section
27(3)], the landlord may terminate the rental agreement upon giving 3 days’
written notice specifying the noncompliance under the provisions of [section
27(3)].

(2) If the tenant creates a reasonable potential that the premises may be
damaged or destroyed or that neighboring tenants may be injured, as evidenced
by the tenant being arrested or charged with an act that violates the provisions
of [section 27(4)], the landlord may terminate the rental agreement upon giving
3 days’ written notice specifying the violation and noncompliance under the
provisions of [section 27(4)].

(3) Except as otherwise provided in [sections 7 through 51], the landlord may
recover actual damages and obtain injunctive relief for any noncompliance by
the tenant with the rental agreement or [section 27]. Except as provided in
subsection (4) of this section, if the tenant’s noncompliance is purposeful, the
landlord may recover treble damages.

(4) Treble damages may not be recovered for the tenant’s early termination
of the tenancy.

Section 40. Waiver of landlord’s right to termination. (1) Acceptance
by the landlord of full payment of rent due is a waiver of a claimed breach of a
rental agreement only when the claimed breach is the nonpayment of rent.
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(2) Acceptance of full payment of rent due when a claimed breach is
something other than the nonpayment of rent does not constitute a waiver of
any right.

(38) The acceptance of partial payment of rent due does not constitute a
waiver of any right.

Section 41. Refusal of access — landlord’s remedies. (1) If the tenant
refuses to allow lawful access, the landlord may either obtain injunctive relief to
compel access or terminate the rental agreement. In either case, the landlord
may recover actual damages.

(2) If a tenant removes a lock or replaces or adds a lock not supplied by the
landlord to the premises and fails to provide a key as required by [section 23(5)],
the landlord may either obtain injunctive relief or terminate the rental
agreement.

Section 42. Tenant’s failure to maintain lot — landlord’s right to
enter and repair. If there is noncompliance by the tenant with [section 27]
affecting health and safety that can be remedied by repair, replacement of a
damaged item, or cleaning and the tenant fails to comply as promptly as
conditions require in case of emergency or within 14 days after written notice by
the landlord specifying the breach and requesting that the tenant remedy the
breach within that period of time, the landlord may enter the lot and cause the
work to be done in a competent manner and submit an itemized bill for the
actual and reasonable cost, the fair and reasonable cost, or the fair and
reasonable value of the work as rent on the next date rent is due or, if the rental
agreement has terminated, for immediate payment.

Section 43. Remedies for absence or abandonment. (1) (a) If the rental
agreement requires the tenant to give notice to the landlord of an anticipated
extended absence in excess of 7 days, as provided for in [section 28], and the
tenant fails to do so, the landlord may recover actual damages from the tenant.

(b) During an absence of the tenant in excess of 7 days, the landlord may
enter the lot when reasonably necessary.

(2) (a) If the tenant abandons the lot, the landlord shall make reasonable
efforts to rent the lot at a fair rental. If the landlord rents the lot for a term
beginning before the expiration of the rental agreement, the rental agreement
terminates as of the date of the new tenancy.

(b) Ifthe landlord fails to use reasonable efforts to rent the lot at a fair rental
orifthelandlord accepts the abandonment as a surrender, the rental agreement
is terminated by the landlord as of the date the landlord has notice of the
abandonment.

(c) If the tenancy is from month to month or week to week, the term of the
rental agreement for the purposes of this subsection (2) is a month or a week, as
appropriate.

Section 44. Landlord’s remedies after termination — action for
possession. (1) If the rental agreement is terminated, the landlord has a claim
for possession and for rent and a separate claim for actual damages for any
breach of the rental agreement.

(2) (a) An action filed pursuant to subsection (1) in a court must be heard
within 20 days after the tenant’s appearance or the answer date stated in the
summons, except that if the rental agreement is terminated because of
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noncompliance under [section 27(4)], the action must be heard within 5 business
days after the tenant’s appearance or the answer date stated in the summons.

(b) If the action is appealed to the district court, the hearing must be held
within 20 days after the case is transmitted to the district court, except that if
the rental agreement is terminated because of noncompliance under [section
27(4)], the hearing must be held within 5 business days after the case is
transmitted to the district court.

(3) The landlord and tenant may stipulate to a continuance of the hearing
beyond the time limit in subsection (2) without the necessity of an undertaking.

(4) In alandlord’s action for possession filed pursuant to subsection (1), the
court shall rule on the action within 5 days after the hearing.

Section 45. Landlord’s recovery of possession limited. Except in the
case of abandonment or surrender or as permitted in [sections 7 through 51], a
landlord may not recover or take possession of the lot by action or otherwise,
including purposeful diminution of services to the tenant by interrupting or
causing the interruption of running water, electricity, gas, or other essential
services.

Section 46. Holdover remedies — consent to continued occupancy.
(1) If the tenant remains in possession without the landlord’s consent after
expiration of the term of the rental agreement or other termination of the rental
agreement, the landlord may bring an action for possession. If the tenant’s
holdover is purposeful and not in good faith, the landlord may recover an
amount of not more than 3 months’ rent or treble damages, whichever is greater.

(2) In an action for possession or unlawful holdover, the provisions of Title
25, chapter 23, apply, except that the time for filing an answer under Rule
4C(2)(b) is 10 days after service of summons and complaint, exclusive of the date
of service.

(3) If the landlord consents to the tenant’s continued occupancy [section
14(2)(e)] applies.

Section 47. Disposition of abandoned personal property. (1) If a
tenancy terminates in any manner except by court order, if the landlord
reasonably believes that the tenant has abandoned all personal property that
the tenant has left on the premises, and if at least 5 days has elapsed since the
occurrence of the events upon which the landlord has based the belief of
abandonment, the landlord may remove the property from the premises.

(2) The landlord shall inventory and store all personal property of the tenant
in a place of safekeeping and shall exercise reasonable care for the property. The
landlord may charge a reasonable storage and labor charge if the property is
stored by the landlord, plus the cost of removal of the property to the place of
storage. The landlord may store the property in a commercial storage company,
in which case the storage cost includes the actual storage charge plus the cost of
removal of the property to the place of storage.

(3) After complying with subsections (1) and (2), the landlord shall:

(a) make a reasonable attempt to notify the tenant in writing that the
property must be removed from the place of safekeeping;

(b) notify the local law enforcement office of the property held by the
landlord;
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(c) make a reasonable effort to determine if the property is secured or
otherwise encumbered; and

(d) send a notice by certified mail to the last-known address of the tenant
and each known party having a lien or encumbrance of record, stating that at a
specified time, not less than 15 days after mailing the notice, the property will be
disposed of if not removed.

(4) The landlord may dispose of the property after complying with
subsection (3) by:

(a) selling all or part of the property at a public or private sale; or

(b) destroying or otherwise disposing of all or part of the property if the
landlord reasonably believes that the value of the property is so low that the cost
of storage or sale exceeds the reasonable value of the property.

(5) (a) If the tenant, upon receipt of the notice provided in subsection (3),
responds in writing to the landlord on or before the day specified in the notice
that the tenant intends to remove the property and does not do so within 7 days
after delivery of the tenant’s response, the tenant’s property is conclusively
presumed to be abandoned.

(b) If the tenant removes the property, the landlord is entitled to storage
costs for the period that the property remains in safekeeping, plus the cost of
removal of the property to the place of storage. Reasonable storage costs are
allowed to a landlord who stores the property, and actual storage costs are
allowed to a landlord who stores the property in a commercial storage company.
A landlord is entitled to payment of the storage costs allowed under this
subsection before the tenant may remove the property.

(6) The landlord is not responsible for any loss to the tenant resulting from
storage unless the loss is caused by the landlord’s purposeful or negligent act, in
which case the landlord is liable for actual damages.

(7) (a) The landlord may deduct from the proceeds of the sale the reasonable
costs of notice, storage, labor, and sale and, subject to any prior security interest
of record, any delinquent rent or damages owing on the premises. The landlord
shall remit to the tenant the remaining proceeds, if any, together with an
itemized accounting.

(b) Ifthe tenant cannot after due diligence be found, the remaining proceeds
must be deposited with the county treasurer of the county in which the sale
occurred and, if not claimed within 3 years, must revert to the general fund of
the county.

Section 48. Retaliatory conduct by landlord prohibited. (1) Except as
provided in this section, a landlord may not retaliate by increasing rent, by
decreasing services, or by bringing or threatening to bring an action for
possession after the tenant:

(a) has complained of a violation applicable to the premises materially
affecting health and safety to a governmental agency charged with
responsibility for enforcement of a building or housing code;

(b) has complained to the landlord in writing of a violation under [section
19]; or

(c) has organized or become a member of a tenant’s union, mobile home park
resident association, or similar organization.
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(2) If the landlord acts in violation of subsection (1), the tenant is entitled to
the remedies provided in [section 37] and has a defense in any retaliatory action
against the tenant for possession.

(3) In an action by or against the tenant, evidence of a complaint within 6
months before the alleged act of retaliation creates a rebuttable presumption
that the landlord’s conduct was in retaliation. The presumption does not arise if
the tenant made the complaint after notice of a proposed rent increase or
diminution of services. For purposes of this subsection, “rebuttable
presumption” means that the trier of fact is required to find the existence of the
fact presumed unless evidence is introduced that would support a finding of its
nonexistence.

(4) Subsections (1), (2), and (3) do not prevent a landlord from bringing an
action for possession if:

(a) the violation of the applicable building or housing code was caused
primarily by lack of reasonable care by the tenant, a member of the tenant’s
family, or any other persons on the premises with the tenant’s consent;

(b) the tenant is in default in rent; or

(c) compliance with the applicable building or housing code requires
alteration, remodeling, or demolition that would effectively deprive the tenant
of use of the lot.

(5) The maintenance of an action under subsection (4) of this section does not
release the landlord from liability under [section 32(2)].

Section 49. Disposition of abandoned mobile home. (1) If a tenancy
terminates, if the landlord reasonably believes that the tenant has abandoned a
mobile home occupying a mobile home lot, and if at least 5 days has elapsed since
the occurrence of events upon which the landlord has formed the belief that the
mobile home has been abandoned, the landlord may remove the mobile home
from the premises or keep the mobile home stored on the premises.

(2) Ifthe landlord does not keep the mobile home stored on the premises, the
landlord shall store the mobile home in a place of safekeeping and in either case
shall exercise reasonable care for the mobile home. The landlord may charge the
mobile home owner reasonable removal and storage charges.

(3) Regardless of where the landlord stores the mobile home, the landlord
shall:

(a) notify the local law enforcement office of the storage;

(b) make a reasonable effort to determine if the mobile home is secured or
otherwise encumbered; and

(c) send a notice by certified mail to the last-known address of the mobile
home owner and to any person or entity the landlord determines has an interest
referred to in subsection (3)(b), stating that at a specified time, not less than 15
days after mailing the notice, the mobile home will be disposed of if the mobile
home owner does not respond and remove the mobile home.

(4) If the mobile home owner, within 15 days after receipt of the notice
provided for in subsection (3)(c), responds in writing to the landlord that the
owner intends to remove the mobile home from where it is stored and does not do
so within 20 days after delivery of the owner’s response, the mobile home may be
conclusively presumed to be abandoned. A landlord is entitled to payment of the
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removal and storage costs allowed under subsection (2) before the owner may
remove the mobile home.

(5) The landlord may dispose of the mobile home after complying with
subsection (3) by:

(a) selling the mobile home at a public or private sale; or

(b) destroying or otherwise disposing of the mobile home if the landlord
reasonably believes that the value of the mobile home is so low that the cost of a
sale would exceed the reasonable value of the mobile home. Disposal may
include having the mobile home removed to an appropriate disposal site.

(6) A public or private sale authorized by this section must be conducted
under the provisions of 30-9A-610 or the sheriff’s sale provisions of Title 25,
chapter 13, part 7.

(7) The landlord has a lien on the mobile home and the proceeds of a sale
conducted pursuant to subsection (6) for the reasonable costs of removal,
storage, notice, sale, or delinquent rent or damages owing on the premises. The
sale proceeds are subject to any prior security interest of record. A writing or
recording is not necessary to create the lien provided for in this section. In the
case of a sheriff’s sale, the sheriff shall conduct the sale upon receipt of an
affidavit from the landlord stating facts sufficient to warrant a sale under this
section. After satisfaction of the lien, the landlord shall remit to the mobile home
owner the remaining proceeds, if any. If the owner cannot after due diligence be
found, the remaining proceeds must be deposited in the general fund of the
county in which the sale occurred and, if not claimed within 3 years, are forfeited
to the county.

Section 50. Grounds for termination of rental agreement. (1) If there
is a noncompliance by the tenant with the rental agreement or with a provision
of [section 27], the landlord may deliver a written notice to the tenant pursuant
to [section 12] specifying the acts or omissions constituting the noncompliance
and stating that the rental agreement will terminate upon the date specified in
the notice that may not be less than the minimum number of days after receipt of
the notice provided for in this section. The rental agreement terminates as
provided in the notice for one or more of the following reasons and subject to the
following conditions:

(a) nonpayment of rent, late charges, or common area maintenance fees as
established in the rental agreement, for which the notice period is 7 days;

(b) a violation of a rule other than provided for in subsection (1)(a) that does
not create an immediate threat to the health and safety of any other tenant or
the landlord or manager, for which the notice period is 14 days;

(c) a violation of a rule that creates an immediate threat to the health and
safety of any other tenant or the landlord or manager, for which the notice
period is 24 hours;

(d) late payment of rent, late charges, or common area maintenance fees, as
established in the rental agreement, three or more times within a 12-month
period if written notice is given by the landlord after each failure to pay, as
required by subsection (1)(a), for which the notice period for termination for the
final late payment is 30 days;

(e) a violation of a rule that creates an immediate threat to the health and
safety of any other tenant or the landlord or manager whether or not notice was
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given pursuant to subsection (1)(c) and the violation was remedied as provided
in subsection (3), for which the notice period is 14 days;

(f) two or more violations within a 12-month period of the same rule for
which notice has been given for each prior violation, as provided in subsection
(1)(a), (1)(b), or (1)(c), for which the notice period for the final violation is 30 days;

(g) two or more violations of [section 27(1)] within a 12-month period, for
which the notice period for the final violation is 14 days;

(h) any violation of [section 27(3)], for which the notice period is as provided
in [section 39(1)];

(1) disorderly conduct that results in disruption of the rights of others to the
peaceful enjoyment and use of the premises, for which the notice period is 30
days;

(j) any other noncompliance or violation not covered by subsections (1)(a)
through (1)(i) that endangers other tenants or mobile home park personnel or
the landlord or manager or causes substantial damage to the premises, for
which the notice period is 14 days;

(k) conviction of the mobile home owner or a tenant of the mobile home
owner of a violation of a federal or state law or local ordinance, when the
violation is detrimental to the health, safety, or welfare of other tenants or the
landlord or manager or the landlord’s documentation of a violation of the
provisions of Title 45, chapter 9, for which the notice period is 14 days;

(1) changes in the use of the land if the requirements of subsection (2) are
met, for which the notice period is 180 days;

(m) any legitimate business reason not covered elsewhere in this subsection
(1) if the landlord meets the following requirements:

(1) the termination does not violate a provision of this section or any other
state statute; and

(i1) the landlord has given the mobile home owner or tenant of the mobile
home owner a minimum of 90 days’ written notice of the termination.

(2) If a landlord plans to change the use of all or part of the premises from
mobile home lot rentals to some other use, each affected mobile home owner
must receive notice from the landlord as follows:

(a) The landlord shall give the mobile home owner and a tenant of the mobile
home owner at least 15 days’ written notice that the landlord will be appearing
before a unit of local government to request permits for a change of use of the
premises.

(b) After all required permits requesting a change of use have been approved
by the unit of local government, the landlord shall give the mobile home owner
and a tenant of the mobile home owner 6 months’ written notice of termination
of tenancy. If the change of use does not require local government permits, the
landlord shall give the written notice at least 6 months prior to the change of
use. In the notice the landlord shall disclose and describe in detail the nature of
the change of use.

(c) Prior to entering a rental agreement during the 6-month notice period
referred to in subsection (2)(b), the landlord shall give each prospective mobile
home owner, and any tenant of the mobile home owner whose identity and
address have been provided to the landlord, written notice that the landlord is
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requesting a change in use before a unit of local government or that a change in
use has been approved.

(3) Subject to the right to terminate in subsections (1)(d) through (1)(k), if
the noncompliance described in subsections (1)(a) through (1)(c) is remediable
by repairs, the payment of damages, or otherwise and the tenant adequately
remedies the noncompliance before the date specified in the notice, the rental
agreement does not terminate as a result of that noncompliance.

(4) For purposes of calculating the total number of notices given within a
12-month period under subsection (1)(d), only one notice for each violation per
month may be included in the calculation.

Section 51. Attorney fees — costs. In an action on a rental agreement or
arising under [sections 7 through 51], reasonable attorney fees, together with
costs and necessary disbursements, may be awarded to the prevailing party
notwithstanding an agreement to the contrary.

Section 52. Repealer. Sections 70-24-313, 70-24-315, 70-24-432, and
70-24-436, MCA, are repealed.

Section 53. Codification instruction. [Sections 7 through 51] are
intended to be codified as an integral part of Title 70, and the provisions of Title
70 apply to [sections 7 through 51].

Approved April 26, 2007

CHAPTER NO. 268
[HB 459]

AN ACT REQUIRING THE RESPECTFUL TRANSPORTATION AND
DELIVERY OF A FETUS WHEN AN AUTOPSY IS REQUIRED; AND
AMENDING SECTION 46-4-123, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 46-4-123, MCA, is amended to read:

“46-4-123. Inquiry report. The coroner shall make a full report of the facts
discovered in all human deaths requiring an inquiry under the provisions of
46-4-122. In the case of a fetal death inquiry under 46-4-122, the department of
Jjustice shall adopt rules for respectful transportation and delivery of the fetus to
the place where the autopsy will be performed. The rules must require that a fetus
be transported in a crush-proof container and be labeled with the words
“fragile—human remains inside”. The report must be made in triplicate on a
form provided by the division of forensic sciences of the department of justice.
The coroner and the medical examiner shall each retain one copy and shall
deliver the other copy to the county attorney. If the coroner orders an autopsy
during the course of an inquiry, ke the coroner shall also provide the medical
examiner with a copy of the autopsy report. The forms must be completed and
distributed as provided in this section as promptly as practicable.”

Approved April 26, 2007
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CHAPTER NO. 269
[HB 460]

AN ACT REVISING THE METAL MINE RECLAMATION LAWS;
CLARIFYING RECLAMATION PLAN REQUIREMENTS; REQUIRING A
TEMPORARY RECLAMATION BOND FOR CERTAIN UNANTICIPATED
CIRCUMSTANCES; PROVIDING A PROCESS FOR DETERMINING THE
TEMPORARY BOND AMOUNT; AMENDING SECTION 82-4-338, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE AND AN APPLICABILITY
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 82-4-338, MCA, is amended to read:

“82-4-338. Performance bond. (1) (a) An applicant for an exploration
license or operating permit shall file with the department a bond payable to the
state of Montana with surety satisfactory to the department in the sum to be
determined by the department of not less than $200 for each acre or fraction of
an acre of the disturbed land, conditioned upon the faithful performance of the
requirements of this part, the rules of the board, and the permit. In lieu of a
bond, the applicant may file with the department a cash deposit, an assignment
of a certificate of deposit, an irrevocable letter of credit, or other surety
acceptable to the department. The bond may not be less than the estimated cost
to the state to ensure compliance with Title 75, chapters 2 and 5, this part, the
rules, and the permit, including the potential cost of department management,
operation, and maintenance of the site upon temporary or permanent operator
insolvency or abandonment, until full bond liquidation can be effected.

(b) A public or governmental agency may not be required to post a bond
under the provisions of this part.

(c) A blanket performance bond covering two or more operations may be
accepted by the department. A blanket bond must adequately secure the
estimated total number of acres of disturbed land.

(d) (@) For an exploration license or operating permit authorizing activities
on federal land within the state, the department may accept a bond payable to
the state of Montana and the federal agency administering the land. The bond
must provide at least the same amount of financial guarantee as required by
this part.

(i1) The bond must provide that the department may forfeit the bond without
the concurrence of the federal land management agency. The bond may provide
that the federal land management agency may forfeit the bond without the
concurrence of the department. Upon forfeiture by either agency, the bond must
be payable to the department and may also be payable to the federal land
management agency. If the bond is payable to the department and the federal
land management agency, the department, before accepting the bond, shall
enter into an agreement or memorandum of understanding with the federal
land management agency providing for administration of the bond funds in a
manner that will allow the department to provide for compliance with the
requirements of this part, the rules adopted under this part, and the permit.

(i11) The department may not enter into an agreement or memorandum of
understanding with a federal land management agency that would require the
department to impose requirements on an operator that are more stringent than
state law and rules.
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(2) (a) The department may calculate one or more reclamation plan
components within its jurisdiction with the assistance of one or more
third-party contractors selected jointly by the department and the applicant and
compensated by the applicant when, based on relevant past experience, the
department determines that additional expertise is necessary to calculate the
bond amount for reclamation plan components. The department may contract
for assistance pursuant to this subsection in determining bond amounts for the
initial bond and for any subsequent bond review and adjustment. The mine
owner is responsible for the first $5,000 in contractor services provided under
this subsection. The mine owner and the department are each responsible for
50% of any amount over $5,000.

(b) To select a third-party contractor as authorized in subsection (2)(a), the
department shall prepare a list of no fewer than four contractors acceptable to
the department and shall provide the applicant with a copy of the list. The
applicant shall provide the department with a list of at least 50% of the
contractors from the department’s list. The department shall select its
contractor from the list provided by the applicant.

(3) (a) The department shall conduct an overview of the amount of each bond
annually and shall conduct a comprehensive bond review at least every 5 years.
The department may conduct additional comprehensive bond reviews if, after
modification of a reclamation or operation plan, an annual overview, or an
inspection of the permit area, the department determines that an increase of the
bond level may be necessary. The department shall consult with the licensee or
permittee if a review indicates that the bond level should be adjusted. When
determined by the department that the set bonding level of a permit or license
does not represent the present costs of compliance with this part, the rules, and
the permit, the department shall modify the bonding requirements of that
permit or license. The licensee or permittee must have 60 days to negotiate the
preliminary bond determination with the department, at the end of which time
period the department shall issue the proposed bond determination. The
department shall give the licensee or permittee a copy of the bond calculations
that form the basis for the proposed bond determination and, for operating
permits, publish notice of the proposed bond determination in a newspaper of
general circulation in the county in which the operation is located. The
department shall issue a final bond determination in 30 days. Unless the
licensee or permittee requests a hearing under subsection (3)(b), the licensee or
permittee shall post bond with the department in the amount represented by
the final bond determination no later than 30 days after issuance of the final
bond determination. If the licensee or permittee demonstrates that, through the
exercise of reasonable diligence, the licensee or permittee will not be able to post
the bond within 30 days, the department shall grant a 30-day extension of the
deadline.

(b) The permittee or any person with an interest that may be adversely
affected may obtain a contested case hearing before the board under the
provisions of the Montana Administrative Procedure Act, Title 2, chapter 4, part
6, on the final bond determination by filing with the department, within 30 days
of the issuance of the final bond determination, a written request for hearing
stating the reason for the request. The request for hearing must specify the
amount of bond increase, if any, that the licensee or permittee considers
appropriate and state the reasons that the licensee or permittee considers the
department’s final bond determination to be excessive. As a condition precedent
to any right to request a hearing, the licensee or permittee shall post bond with
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the department in the amount of the bond increase that the licensee or
permittee has stated is appropriate in the request for hearing or the amount
that is one-half of the increase contained in the department’s final bond
determination, whichever amount is greater. If the board determines that
additional bond is necessary, the licensee or permittee shall post bond in the
amount determined by the board within 30 days of receipt of the board’s
decision. If the licensee or permittee demonstrates that, through the exercise of
reasonable diligence, the licensee or permittee will not be able to post the bond
within 30 days, the department shall grant a reasonable extension of the
deadline.

(c) If a licensee or permittee fails to post bond in accordance with subsection
(3)(a) or (3)(b) in the required amounts by the required deadlines, the license or
permit is suspended by operation of law and the licensee or permittee shall
immediately cease mining and exploration operations until the required bond is
posted with and approved by the department.

(4) A bond filed in accordance with the provisions of this part may not be
released by the department until the provisions of this part, the rules adopted
pursuant to this part, and the permit have been fulfilled.

(5) Abond filed for an operating permit obtained under 82-4-335 may not be
released or decreased until the public has been provided an opportunity for a
hearing and a hearing has been held if requested. The department shall provide
reasonable statewide and local notice of the opportunity for a hearing, including
but not limited to publishing the notice in newspapers of general daily
circulation.

(6) AH Except as provided in subsection (7), all bonds required in accordance
with the provisions of this section must be based upon reasonably foreseeable
activities that the applicant may conduct in order to comply with conditions of
an operating permit or license. Bonds may be required only for anticipated
activities as described in subsection (1). Only those activities that themselves or
in conjunction with other activities have a reasonable possibility of occurring
may be bonded. Bond calculations, including calculations for the initial bond or
for subsequent bond reviews and adjustments, may not include amounts for any
occurrence or contingency that is not a reasonably forseeable result of any
activity conducted by the applicant.

(7) (a) If the department determines, based on unanticipated circumstances
that are discovered following the issuance of a mining permit, that a substantial
and imminent danger to public health, public safety, or the environment exists or
that there is a reasonable probability that a violation of water quality standards
will occur, the department may require an operator to submit an amended
reclamation plan to address the danger and to post a temporary bond to
guarantee the performance of the amended portion of the reclamation plan. The
temporary bond may only be required if the anticipated costs associated with the
plan amendment would increase the total bond amount for the current plan by
more than 10%, as determined in subsection (7)(b).

(b) (i) In determining the need for the temporary bond and the amount of the
temporary bond under subsection (7)(a), the department shall select a
third-party contractor in consultation with the operator pursuant to subsection
(7)(b)(ii) to provide:

(A) a technical engineering analysis and report on the substantial and
imminent danger to public health, public safety, or the environment identified in
subsection (7)(a); and
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(B) the estimated costs of addressing the potential danger in order to
establish the amount of the temporary bond.

(it) The department shall provide the operator with a list of at least four
qualified third-party contractors. The operator shall select two qualified
third-party contractors from that list. The department shall select its contractor
from the list provided by the operator. The operator shall reimburse the
department for the reasonable costs of the third-party contractor.

(c) An approved interim amended reclamation plan and interim bond must
remain in effect until the earlier of:

(i) the date that a revised reclamation plan is approved pursuant to 82-4-337
and a permanent bond for the revised reclamation plan is submitted and
accepted pursuant to this section, or

(it) 2 years following the date of submission of a complete application
pursuant to 82-4-337 to modify the reclamation plan provision or remedy the
conditions that created the need to amend the reclamation plan unless the
department approves or denies the complete application within 2 years of
submission. The applicant may agree to an extension of this deadline.

(d) Except as provided in subsection (8), the process provided for in this
subsection (7) is not subject to the provisions of Title 75, chapter 1.

(8) (a) In determining whether to require amendment of a reclamation plan
under subsection (7)(a), the department shall prepare or require the permittee to
prepare a written analysis of changes in the reclamation plan that may eliminate
or mitigate to an acceptable level the environmental condition. The analysis
must include an assessment of the effectiveness of the changes and any potential
negative environmental impacts of the changes. The department shall prepare
an environmental impact statement pursuant to Title 75, chapter 1, only if the
department determines that the changes would not mitigate the condition to an
acceptable level or may have potentially significant negative environmental
impacts.

(b) If the department determines that preparation of an environmental
impact statement is necessary, the permittee shall pay the department’s costs
pursuant to 75-1-205.

€H(9) At the applicant’s discretion, bonding in addition to that required by
this section may be posted. These unobligated bonds may, on the applicant’s
request, be applied to future bonds required by this section.

8)(10) (a) If the department determines that there exists at an area
permitted or licensed under this part an imminent danger to public health,
public safety, or the environment caused by a violation of this part, the rules
adopted pursuant to this part, or the permit or license and if the permittee or
licensee fails or refuses to expeditiously abate the danger, the department may
immediately suspend the permit or license, enter the site, and abate the danger.
The department may thereafter institute proceedings to revoke the license or
permit, declare the permittee or licensee in default, and forfeit a portion of the
bond, not to exceed $150,000 or 10% of the bond, whichever is less, to be used to
abate the danger. The department shall notify the surety of the forfeiture and
the forfeiture amount by certified mail, and the surety shall pay the forfeiture
amount to the department within 30 days of receipt of the notice. The
department shall, as a condition of any termination of the suspension and
revocation proceedings, require that the permittee or licensee reimburse the
surety, with interest, for any amount paid to and expended by the department



1201 MONTANA SESSION LAWS 2007 Ch. 270

pursuant to this subsection 8) (10) and for the actual cost of the surety’s
expenses in responding to the department’s forfeiture demand.

(b) If the department is unable to permanently abate the imminent danger
using the amount forfeited under subsection (8)&) (10)(a), the department may
forfeit additional amounts under the procedure provided in subsection {8)a)
(10)(a).

(c) The department shall return to the surety any money received from the
surety pursuant to this subsection (10) and not used by the department to abate
the imminent danger. The amount not returned to the surety must be credited to
the surety and reduces the penal amount of the bond on a dollar-for-dollar basis.

(d) Any interest accrued on bond proceeds that is not required to abate the
imminent danger determined in subsection 8)¢a) (10)(a) must be returned to the
surety, unless otherwise agreed to in writing by the surety.

9)(11) If a bond is terminated as a result of the action or inaction of a
licensee or permittee or is canceled or otherwise terminated by the surety
issuing the bond and the licensee or permittee fails to post a new bond for the
entire amount of the terminated bond within 30 days following the notice of
termination provided to the department, then the license or permit must be
immediately suspended without further action by the department.”

Section 2. Effective date. [This act] is effective on passage and approval.

Section 3. Applicability. [This act] does not apply to a reclamation plan
amendment for backfill of a pit required by or as a result of a court judgment
entered prior to January 1, 2007, or by a subsequent judgment requiring backfill
of the same pit at the same facility.

Approved April 26, 2007

CHAPTER NO. 270
[HB 467]

AN ACT REVISING THE MONTANA MEDICAL LEGAL PANEL ACT;
CLARIFYING THAT CLAIMS AGAINST HEALTH CARE PROVIDERS IN
CERTAIN GOVERNMENTAL INFIRMARIES ARE NOT SUBJECT TO THE
PROVISIONS OF THE ACT; INCLUDING TELEMEDICINE PHYSICIANS
UNDER THE PROVISIONS OF THE ACT; AMENDING SECTION 27-6-103,
MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 27-6-103, MCA, is amended to read:

“27-6-103. Definitions. As used in this chapter, the following definitions
apply:

(1) “Dentist” means:

(a) for purposes of the assessment of the annual surcharge, an individual

licensed to practice dentistry under the provisions of Title 37, chapter 4, who at
the time of the assessment:

(1) has as the individual’s principal residence or place of dental practice the
state of Montana;

(i1) is not employed full-time by any federal governmental agency or entity;
and
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(i11) is not fully retired from the practice of dentistry; or

(b) for all other purposes, a person licensed to practice dentistry under the
provisions of Title 37, chapter 4, who at the time of the occurrence of the incident
giving rise to the claim:

(1) was an individual who had as the principal residence or place of dental
practice the state of Montana and was not employed full-time by any federal
governmental agency or entity; or

(i1) was a professional service corporation, partnership, or other business
entity organized under the laws of any state to render dental services and whose
shareholders, partners, or owners were individual dentists licensed to practice
dentistry under the provisions of Title 37, chapter 4.

(2) (a) “Health care facility” means a facility;

i i i i i nfi s licensed as a health
care facility under Title 50, chapter 5.

(b) For the purposes of this chapter, a health care facility does not include:

(i) an end-stage renal dialysis facility;,

(it) a home infusion therapy agency;or,

(iti) a residential care facility, or

(iv) a governmental infirmary, except a university or college infirmary.

(3) “Health care provider” means a physician, a dentist, a podiatrist, or a
health care facility.

(4) “Hospital” means a hospital as defined in 50-5-101.

(5) “Malpractice claim” means a claim or potential claim of a claimant
against a health care provider for medical or dental treatment, lack of medical or
dental treatment, or other alleged departure from accepted standards of health
care that proximately results in damage to the claimant, whether the claimant’s
claim or potential claim sounds in tort or contract, and includes but is not
limited to allegations of battery or wrongful death.

(6) “Panel” means the Montana medical legal panel provided for in 27-6-104.
(7) “Physician” means:

(a) for purposes of the assessment of the annual surcharge, an individual
licensed to practice medicine under the provisions of Title 37, chapter 3, who at
the time of the assessment:

(1) has as the individual’s principal residence or place of medical practice the
state of Montana or practices telemedicine as defined in 37-3-342;

(ii) is not employed full-time by any federal governmental agency or entity;
and

(iii) is not fully retired from the practice of medicine; or

(b) for all other purposes, a person licensed to practice medicine under the
provisions of Title 37, chapter 3, who at the time of the occurrence of the incident
giving rise to the claim:

(1) was an individual who had as the principal residence or place of medical
practice the state of Montana or practiced telemedicine as defined in 37-3-342
and was not employed full-time by any federal governmental agency or entity; or

(i) was a professional service corporation, partnership, or other business
entity organized under the laws of any state to render medical services and
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whose shareholders, partners, or owners were individual physicians licensed to
practice medicine under the provisions of Title 37, chapter 3.

(8) “Podiatrist” means:

(a) for purposes of the assessment of the annual surcharge, an individual
licensed to practice podiatry under the provisions of Title 37, chapter 6, who at
the time of the assessment:

(1) has as the individual’s principal residence or place of podiatric practice
the state of Montana;

(i1) is not employed full-time by any federal governmental agency or entity;
and

(i11) is not fully retired from the practice of podiatry; or

(b) for all other purposes, a person licensed to practice podiatry under the
provisions of Title 37, chapter 6, who at the time of the occurrence of the incident
giving rise to the claim:

(i) was an individual who had as the principal residence or place of podiatric
practice the state of Montana and was not employed full-time by any federal
governmental agency or entity; or

(i1) was a professional service corporation, partnership, or other business
entity organized under the laws of any state to render podiatric services and
whose shareholders, partners, or owners were individual podiatrists licensed to
practice podiatry under the provisions of Title 37, chapter 6.”

Section 2. Section 27-6-105, MCA, is amended to read:

“27-6-105. What claims panel to review — exceptions. The panel shall
review all malpractice claims or potential claims against health care providers
covered by this chapter except:

(1) those claims subject to a valid arbitration agreement allowed by law or
upon which suit has been filed prior to April 19, 1977, and

(2) a claim brought by an inmate of a correctional facility against a health
care provider arising from a health care service provided by the health care
provider within the facility.”

Section 3. Effective date. [This act] is effective on passage and approval.

Approved April 26, 2007

CHAPTER NO. 271
[HB 468]

AN ACT PROVIDING THAT THE PROCEEDINGS AND RECORDS OF THE
MONTANA STATE BOARD OF MEDICAL EXAMINERS PROGRAM TO
ASSIST PHYSICIANS ARE CONFIDENTIAL.

Be it enacted by the Legislature of the State of Montana:

Section 1. Confidentiality of information — physician assistance
program. (1) The proceedings and records of the program created by the board
pursuant to 37-3-203(4) relating to a physician who has received assistance from
the program are considered to be proceedings and records of a professional
standards review committee under 37-2-201 and are not subject to discovery or
introduction into evidence in any administrative or judicial proceeding, except
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that the proceedings and records of the program, as they pertain to a physician,
are subject to discovery or introduction into evidence in a disciplinary
proceeding before the board against the physician.

(2) Proceedings and records of the program created by the board pursuant to
37-3-203(4) do not include health care information, as defined in 50-16-803,
maintained by a health care provider in the provision of health care services to a
physician who is receiving or has received assistance from the program. The
health care information is subject to discovery from the physician or health care
provider and to introduction into evidence in an administrative or judicial
proceeding as may otherwise be allowed by law.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 37, chapter 3, part 2, and the provisions of Title 37,
chapter 3, part 2, apply to [section 1].

Approved April 26, 2007

CHAPTER NO. 272
[HB 487]

AN ACT INCREASING THE AMOUNT OF REVENUE OR FINANCIAL
ASSISTANCE RECEIVED BY A LOCAL GOVERNING ENTITY THAT IS
NECESSARY TO REQUIRE THAT AN AUDIT BE CONDUCTED; AND
AMENDING SECTION 2-7-503, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 2-7-503, MCA, is amended to read:

“2-7-503. Financial reports and audits of local government entities.
(1) The governing body or managing or executive officer of a local government
entity, other than a school district or associated cooperative, shall ensure that a
financial report is made every year. A school district or associated cooperative
shall comply with the provisions of 20-9-213. The financial report must cover the
preceding fiscal year, be in a form prescribed by the department, and be
completed within 6 months of the end of the reporting period. The local
government entity shall submit the financial report to the department for
review.

(2) The department shall prescribe a uniform reporting system for all local
government entities subject to financial reporting requirements, other than
school districts. The superintendent of public instruction shall prescribe the
reporting requirements for school districts.

(3) (a) The governing body or managing or executive officer of each local
government entity receiving revenue or financial assistance in the period
covered by the financial report in excess of $260,;600 the threshold dollar amount
established by the director of the office of management and budget pursuant to 31
U.S.C. 7502(a)(3), but regardless of the source of revenue or financial assistance,
shall cause an audit to be made at least every 2 years. The audit must cover the
entity’s preceding 2 fiscal years. The audit must commence within 9 months
from the close of the last fiscal year of the audit period. The audit must be
completed and submitted to the department for review within 1 year from the
close of the last fiscal year covered by the audit.
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(b) The governing body or managing or executive officer of a local
government entity that does not meet the criteria established in subsection
(3)(a) shall at least once every 4 years, if directed by the department, or, in the
case of a school district, if directed by the department at the request of the
superintendent of public instruction, cause a financial review, as defined by
department rule, to be conducted of the financial statements of the entity for the
preceding fiscal year.

(4) An audit conducted in accordance with this part is in lieu of any financial
or financial and compliance audit of an individual financial assistance program
that a local government is required to conduct under any other state or federal
law or regulation. If an audit conducted pursuant to this part provides a state
agency with the information that it requires to carry out its responsibilities
under state or federal law or regulation, the state agency shall rely upon and use
that information to plan and conduct its own audits or reviews in order to avoid a
duplication of effort.

(5) In addition to the audits required by this section, the department may at
any time conduct or contract for a special audit or review of the affairs of any
local government entity referred to in this part. The special audit or review
must, to the extent practicable, build upon audits performed pursuant to this
part.

(6) The fee for the special audit or review must be a charge based upon the
costs incurred by the department in relation to the special audit or review. The
audit fee must be paid by the local government entity to the department of
revenue and must be deposited in the enterprise fund to the credit of the
department.”

Approved April 26, 2007

CHAPTER NO. 273
[HB 520]

AN ACT GENERALLY REVISING ELECTION LAWS; REVISING
TERMINOLOGY; AMENDING PROVISIONS RELATED TO PUBLIC
NOTICE, OFFICE HOURS, WRITE-IN CANDIDATES, CANDIDATE
VACANCIES, FILING PROCEDURES, BALLOTS, PRECINCT REGISTERS,
THE ELIGIBILITY OF POLITICAL PARTIES TO HOLD PRIMARY
ELECTIONS, AND VOTE-COUNTING SYSTEMS; AMENDING TIMELINES
FOR NOMINATION OF PRESIDENTIAL AND VICE PRESIDENTIAL
ELECTORS; REVISING WHEN BALLOTS ARE AVAILABLE FOR
ABSENTEE VOTING; REVISING THE INFORMATION INCLUDED IN THE
VOTER INFORMATION PAMPHLET; AMENDING SECTIONS 13-1-101,
13-1-108, 13-1-111, 13-1-202, 13-2-304, 13-10-204, 13-10-209, 13-10-211,
13-10-301, 13-10-311, 13-10-326, 13-10-503, 13-10-601, 13-12-205, 13-12-207,
13-13-117, 13-13-201, 13-13-205, 13-13-213, 13-13-214, 13-13-241, 13-15-107,
13-15-201, 13-15-206, 13-15-209, 13-15-301, 13-17-103, 13-17-211, 13-17-212,
13-25-101, AND 13-27-401, MCA; AND REPEALING SECTIONS 13-13-203,
13-16-414, 13-17-206, AND 13-17-305, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 13-1-101, MCA, is amended to read:
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“13-1-101. Definitions. As used in this title, unless the context clearly
indicates otherwise, the following definitions apply:

(1) “Active elector” means an elector who voted in the previous federal
general election and whose name is on the active list.

(2) “Active list” means a list of active electors maintained pursuant to
13-2-220.

(3) “Anything of value” means any goods that have a certain utility to the
recipient thatisreal and thatis ordinarily not given away free but is purchased.

(4) “Application for voter registration” means a voter registration form
prescribed by the secretary of state that is completed and signed by an elector,
submitted to the election administrator, and contains voter registration
information subject to verification as provided by law.

(5) “Ballot” means:

{a) a paper ballot used-with-a—paper-based-system counted manually or a

paper ballot counted by a machine, such as an optical scan system or other
technology that automatically tabulates votes cast by processing the paper
ballots;-ex

(6) “Candidate” means:

(a) an individual who has filed a declaration or petition for nomination,
acceptance of nomination, or appointment as a candidate for public office as
required by law;

(b) for the purposes of chapter 35, 36, or 37, an individual who has solicited
or received and retained contributions, made expenditures, or given consent to
anindividual, organization, political party, or committee to solicit or receive and
retain contributions or make expenditures on the individual’s behalf to secure
nomination or election to any office at any time, whether or not the office for
which the individual will seek nomination or election is known when the:

(i) solicitation is made;

(i1) contribution is received and retained; or

(ii1) expenditure is made; and

(c) an officeholder who is the subject of a recall election.

(7) (a) “Contribution” means:

(i) an advance, gift, loan, conveyance, deposit, payment, or distribution of
money or anything of value to influence an election;

(i1) a transfer of funds between political committees;

(ii1) the payment by a person other than a candidate or political committee of
compensation for the personal services of another person that are rendered to a
candidate or political committee.

(b) “Contribution” does not mean:

(i) services provided without compensation by individuals volunteering a
portion or all of their time on behalf of a candidate or political committee or
meals and lodging provided by individuals in their private residences for a
candidate or other individual;
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(i1) the cost of any bona fide news story, commentary, or editorial distributed
through the facilities of any broadcasting station, newspaper, magazine, or
other periodical publication of general circulation;

(ii1) the cost of any communication by any membership organization or
corporation to its members or stockholders or employees; or

(iv) filing fees paid by the candidate.

(8) “Election” means a general, regular, special, or primary election held
pursuant to the requirements of state law, regardless of the time or purpose.

(9) “Election administrator” means the county clerk and recorder or the
individual designated by a county governing body to be responsible for all
election administration duties, except that with regard to school elections, the
term means the school district clerk.

(10) “Elector” means an individual qualified to vote under state law.

(11) (a) “Expenditure” means a purchase, payment, distribution, loan,
advance, promise, pledge, or gift of money or anything of value made for the
purpose of influencing the results of an election.

(b) “Expenditure” does not mean:

(1) services, food, or lodging provided in a manner that they are not
contributions under subsection (7);

(i1) payments by a candidate for a filing fee or for personal travel expenses,
food, clothing, lodging, or personal necessities for the candidate and the
candidate’s family;

(i11) the cost of any bona fide news story, commentary, or editorial distributed
through the facilities of any broadcasting station, newspaper, magazine, or
other periodical publication of general circulation; or

(iv) the cost of any communication by any membership organization or
corporation to its members or stockholders or employees.

(12) “Federal election” means a general or primary election in which an
elector may vote for individuals for the office of president of the United States or
for the United States congress.

(13) “General election” or “regular election” means an election held for the
election of public officers throughout the state at times specified by law,
including elections for officers of political subdivisions when the time of the
election is set on the same date for all similar political subdivisions in the state.
For ballot issues required by Article I11, section 6, or Article XIV, section 8, of the
Montana constitution to be submitted by the legislature to the electors at a
general election, “general election” means an election held at the time provided
in 13-1-104(1). For ballot issues required by Article XIV, section 9, of the
Montana constitution to be submitted as a constitutional initiative at a regular
election, regular election means an election held at the time provided in
13-1-104(1).

(14) “Inactive elector” means an individual who failed to vote in the
preceding federal general election and whose name was placed on an inactive
list pursuant to 13-2-220.

(15) “Inactive list” means a list of inactive electors maintained pursuant to
13-2-220.

(16) “Individual” means a human being.
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(17) “Issue” or “ballot issue” means a proposal submitted to the people at an
election for their approval or rejection, including but not limited to initiatives,
referenda, proposed constitutional amendments, recall questions, school levy
questions, bond issue questions, or a ballot question. For the purposes of
chapters 35 and 37, an issue becomes a “ballot issue” upon certification by the
proper official that the legal procedure necessary for its qualification and
placement upon the ballot has been completed, except that a statewide issue
becomes a “ballot issue” upon approval by the secretary of state of the form of the
petition or referral.

(18) “Legally registered elector” means an individual whose application for
voter registration was accepted, processed, and verified as provided by law.

(19) “Person” means an individual, corporation, association, firm,
partnership, cooperative, committee, club, union, or other organization or group
of individuals or a candidate as defined in subsection (6).

(20) “Political committee” means a combination of two or more individuals or
a person other than an individual who makes a contribution or expenditure:

(a) to support or oppose a candidate or a committee organized to support or
oppose a candidate or a petition for nomination; or

(b) to support or oppose a ballot issue or a committee organized to support or
oppose a ballot issue; or

(c) as an earmarked contribution.

(21) “Political subdivision” means a county, consolidated municipal-county
government, municipality, special district, or any other unit of government,
except school districts, having authority to hold an election for officers or on a
ballot issue.

(22) “Primary” or “primary election” means an election held throughout the
state to nominate candidates for public office at times specified by law, including
nominations of candidates for offices of political subdivisions when the time for
nominations is set on the same date for all similar subdivisions in the state.

(23) “Provisional ballot” means a ballot cast by an elector whose identity and
eligibility to vote have not been verified as provided by law.

(24) “Provisionally registered elector” means an individual whose
application for voter registration was accepted but whose eligibility has not yet
been verified as provided by law.

(25) “Public office” means a state, county, municipal, school, or other district
office that is filled by the people at an election.

(26) “Registrar” means the county election administrator and any regularly
appointed deputy or assistant election administrator.

(27) “Special election” means an election other than a statutorily scheduled
primary or general election held at any time for any purpose provided by law. It
may be held in conjunction with a statutorily scheduled election.

(28) “Statewide voter registration list” means the voter registration list
established and maintained pursuant to 13-2-107 and 13-2-108.

(29) “Transfer form” means a form prescribed by the secretary of state that
may be filled out by an elector to transfer the elector’s registration when the
elector’s residence address has changed within the county.
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(30) “Valid vote” means a vote that has been counted as valid or determined
to be valid as provided in 13-15-206.

(31) “Voting system” or “system” means any machine, device, technology, or
equipment used to automatically record, tabulate, or process the vote of an
elector cast on a paper er-nonpaper ballot.”

Section 2. Section 13-1-108, MCA, is amended to read:

“13-1-108. Notice of special elections. Notice of any special election shall
must be published at least ence-a—week-for-the-3-sueceessive-weeksbefore-the
eleetion three times in the 4 weeks immediately preceding the close of registration
on radio or television as provided in 2-3-105 through 2-3-107 or in a newspaper
of general circulation in the jurisdiction where the election will be held. The
provisions of this section are fulfilled upon the third publication.”

Section 3. Section 13-1-111, MCA, is amended to read:

“13-1-111. Qualifications of voter. (1) Ne A person may be-entitled-to not
vote at elections unless the person is:

(a) He-mustbe registered as required by law-;
(b) He-mustbe 18 years of age or older:;,

(c) He-mustbe a resident of the state of Montana and of the county in which
ke the person offers to vote for at least 30 dayss, except as provided in 13-2-514;
and

(d) He-mustbe a citizen of the United States.

(2) Ne A person convicted of a felony kas does not have the right to vote while
ke the person is serving a sentence in a penal institution.

(3) Ne A person adjudicated to be of unsound mind has does not have the
right to vote; unless ke the person has been restored to capacity as provided by
law.”

Section 4. Section 13-1-202, MCA, is amended to read:

“13-1-202. Forms and rules prescribed by secretary of state —
consultation. (1) In carrying out the responsibilities under 13-1-201, the
secretary of state shall prepare and deliver to the election administrators:

(a) written directives and instructions relating to and based on the election
laws;

(b) sample copies of prescribed and suggested forms; and

(c) advisory opinions on the effect of election laws other than those laws in
chapter 35, 36, or 37 of this title.

(2) The secretary of state may prescribe the design of any election form
required by law. The secretary of state shall seek the advice of election
administrators and printers in designing the required forms.

(38) Each election administrator shall comply with the directives and
instructions and shall provide election forms prepared as prescribed.

(4) Each election administrator shall provide data to the secretary of state
that the secretary of state determines is necessary to:

(a) evaluate voting system performance against the benchmark standard
adopted pursuant to 13-17-103¢2);

(b) evaluate the security, accuracy, and accessibility of elections; and



Ch. 273 MONTANA SESSION LAWS 2007 1210

(c) assist the secretary of state in making recommendations to improve voter
confidence in the integrity of the election process.

(5) The secretary of state shall regularly consult with and seek the advice of
local election administrators in implementing the provisions of this section.”

Section 5. Section 13-2-304, MCA, is amended to read:

“13-2-304. Late registration — late changes — nonapplicability for
school elections. (1) Except as provided in subsections (2) and (3), the
following provisions apply:

(a) An elector may register or change the elector’s voter registration
information after the close of regular registration in 13-2-301 and vote in the
election if the election administrator in the county where the elector resides
receives and verifies the elector’s voter registration information prior to the
close of the polls on election day.

(b) Late registration is closed from noon to 5 p.m. on the day before the
election.

(c) Except as provided in 13-2-514(2)(a), an elector who registers or changes
the elector’s voter information pursuant to this section may vote in the election
only if the elector votes at the county election administrator’s office.

(2) If an elector has already been sent an absentee ballot for the election, the
elector may change the elector’s voter registration information only with respect
to the next election.

(3) The provisions of subsection (1) do not apply with respect to an elector’s
registration to vote in a school election held pursuant to Title 20.”

Section 6. Section 13-10-204, MCA, is amended to read:

“13-10-204. Write-in nominations. (1) An individual nominated by
having the individual’s name written in and counted as provided in 13-15-206(5)
or otherwise placed on the primary ballot and desiring to accept the nomination
may not have the individual’s name appear on the general election ballot unless
the individual:

pay SEe & < of; g ;€0 P W v aro)v s by

3)(a) received at least 5% of the total votes cast for the successful candidate
for the same office at the last general election;

(b) files with the secretary of state or election administrator, no later than 10
days after the official canvass, a written declaration indicating acceptance of the
nomination; and

4)(c) complies with the provisions of 13-37-126.

(2) A write-in candidate who was exempt from filing a declaration of intent
under 13-10-211 shall, at the time of filing the declaration of acceptance, pay the
filing fee specified in 13-10-202 or, if indigent, file the appropriate documents
described in 13-10-203.”

Section 7. Section 13-10-209, MCA, is amended to read:

“13-10-209. Arrangement and preparing of primary ballots. (1) (a)
Ballots for a primary election must be arranged and prepared in the same
manner and number as provided in chapter 12 for general election ballots,
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except that there must be separate ballots for each political party entitled to
participate. The name of the political party must appear at the top of the
separate ballot for that party and need not appear opposite each candidate’s
name.

(b) Nonpartisan offices and ballot issues may be prepared on separate
ballots or may appear on the same ballot as partisan offices if:

(i) each section is clearly identified as separate;

(i1) the nonpartisan offices and ballot issues appear on each party’s ballot;
and

(i11) with respect to ballot issues, written approval is obtained as provided in
13-27-502.

(2) An election administrator does not need to prepare a primary ballot for a
political party if:

(a) the party does not have candidates for more than half of the offices to
appear on the ballot; or

(b) no more than one candidate files for nomination by that party for any of
the offices to appear on the ballot.

(3) If, pursuant to subsection (2), a primary ballot for a political party is not
prepared, the secretary of state shall certify that a primary election is
unnecessary for that party and shall instruct the election administrator to
certify the names of the candidates for that party for the general election ballot
only.

(4) The separate ballots for each party must have the same appearance.
Each set of party ballots must bear the same number. If prepared as a separate
ballot, the nonpartisan ballot must may have a different appearance than the
party ballots but must be numbered in the same order as the party ballots.

(5) If aballot issue is to be voted on at a primary election, it may be placed on
the nonpartisan ballot or a separate ballot. A separate ballot may have a
different appearance than the other ballots in the election but must be
numbered in the same order.

(6) Each elector must receive a set of ballots that includes the party,
nonpartisan, and ballot issue choices.”

Section 8. Section 13-10-211, MCA, is amended to read:

“13-10-211. Declaration of intent for write-in candidates. (1) Except
as provided in subsection (7), a person seeking to become a write-in candidate for
an office in any election shall file a declaration of intent. The declaration of
intent must be filed with the secretary of state or election administrator,
depending on where a declaration of nomination for the desired office is required
to be filed under 13-10-201, or with the school district clerk for a school district
office. Except as provided in subsections (2) and (3), the declaration must be filed
no later than 5 p.m. on the 15th day before the election and must contain:

(a) (1) the candidate’s first and last names;

(i1) the candidate’s initials, if any, used instead of a first name, or first and
middle name, and the candidate’s last name;

(ii1) the candidate’s nickname, if any, used instead of a first name, and the
candidate’s last name; and
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(iv) a derivative or diminutive name, if any, used instead of a first name, and
the candidate’s last name;

(b) the candidate’s mailing address;

(c) a statement declaring the candidate’s intention to be a write-in
candidate;

(d) the title of the office sought;
(e) the date of the election;

(f) the date of the declaration; and
(g) the candidate’s signature.

(2) A declaration of intent may be filed after the deadline provided for in
subsection (1) but no later than 5 p.m. on the day before the election if, after the
deadline prescribed in subsection (1), a candidate for the office that the write-in
candidate is seeking:

{a) dies;
(b) withdraws from the election: or
{e) is charged with a felony offense.

(3) A person seeking to become a write-in candidate for a trustee position on
a school board shall file a declaration of intent no later than 5 p.m. on the 26th
day before the election.

(4) The secretary of state shall notify each election administrator of the
names of write-in candidates who have filed a declaration of intent with the
secretary of state. Each election administrator and school district clerk shall
notify the election judges in the county or district of the names of write-in
candidates who have filed a declaration of intent.

(5) A declaration of intent may be sent by facsimile transmission if a
facsimile facility is available for use by the election administrator or by the
secretary of state, delivered in person, or mailed to the election administrator or
to the secretary of state.

(6) A declaration is not valid until the filing fee required pursuant to
13-10-202 is received by the secretary of state or the election administrator.

(7) The requirements in subsection (1) do not apply if:
(a) an election is held;
(b) a person’s name is written in on the ballot;

(c) the person is qualified for and seeks election to the office for which the
person’s name was written in; and

(d) no other candidate has filed a declaration or petition for nomination or a
declaration of intent.”

Section 9. Section 13-10-301, MCA, is amended to read:

“13-10-301. Casting of ballot. (1) Unless otherwise provided by law, the
conduct of the primary election, the voting procedure, the counting, tallying,
and return of ballots and all election records and supplies, the canvass of votes,
the certification and notification of nominees, recounts, procedures upon tie
votes, and any other necessary election procedures must be at the same times
and in the same manner as provided for in the laws for the general election.
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(2) At a primary election, the elector shall cast votes on only one of the party
ballots, preparing the ballot as provided in 13-13-117. After casting votes on any
other ballots received other than the party ballots, the elector shall ensure the
proper disposition of the ballots in accordance with instructions provided
pursuant to 13-13-112.

(3) The eleetionjudge-shall-handle-the elector’s ballot must be handled as
prescribed in 13-13-117.”

Section 10. Section 13-10-311, MCA, is amended to read:

“13-10-311. Election judges’ duties when preparing for count. (1)
Except as otherwise provided in this section, election judges at the primary
election shall prepare for a count of votes east-en—paper-balots in the manner
prescribed in 13-15-201.

(2) In preparing for a count ef-paper-ballets, the election judges shall:

(a) separate the ballots for each political party and count each party’s ballots
separately;

(b) reconcile the total number of party ballots and the separate total number
of other ballots used at the election with the number of electors voting. Any
discrepancies in the reconciliations must be handled as provided in 13-15-201.

(c) list each party’s candidates separately in the tally books; and

(d) bundle the voted ballots for each party separately for return to the
election administrator. The unvoted ballots must be bundled in accordance with
rules established pursuant to 13-12-202.

Section 11. Section 13-10-326, MCA, is amended to read:

“13-10-326. Vacancy prior to primary election. (1) If a candidate for
nomination for a partisan office dies or withdraws 75 days or more before the
primary election, the affected political party may appoint someone to replace the
candidate by the procedure provided in 13-10-327.

(2) If the-death-er—withdrawal-oeeurs a candidate for nomination for a
partisan office dies less than 75 days before the primary, the affected political
party shall appoint a candidate after the primary as provided in 13-10-327 if a
candidate for that office for that party was not nominated at the primary
election.

(3) This section does not allow a political party to appoint a candidate for an
office if no candidate for nomination by that party filed for the office before the
primary election.”

Section 12. Section 13-10-503, MCA, is amended to read:

“13-10-503. Filing deadlines. (1) A petition for nomination and the
afﬁdaVlts of c1rculat10n requlred by 13 27 SOZﬁeeeﬁp&nied%%thﬁequﬁed

must be submltted at least 1 week before
the deadline for filing provzded in subsection (2)(b), to the election administrator
in the county where the signer resides for verification and certification by the
procedures provided in 13-27-303 through 13-27-306. In the event there are
insufficient signatures on the petition, additional signatures may be submitted
before the deadline for filing.
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(2) (a) If sufficient signatures are verified and certified pursuant to
13-10-502, the county election administrator shall file the petition for
nomination with the same officer with whom other nominations for the office
sought are filed.

(b) Except as provided in 13-10-504, each petition for nomination,
accompanied by the required filing fee, must be filed by 5 p.m. on the day before
the scheduled primary election or by 5 p.m. on the day of the filing deadline for
the special or general election if a primary election is not scheduled.”

Section 13. Section 13-10-601, MCA, is amended to read:

“13-10-601. Parties eligible for primary election — petitions by
minor parties. (1) Each political party that had a candidate for a statewide
office in either of the last two general elections who received a total vote that was
5% or more of the total votes cast for the most recent successful candidate for
governor in-eitherof thelasttwogeneraleleetions shall nominate its candidates
for public office, except for presidential electors, by a primary election as
provided in this chapter.

(2) (a) A political party that does not qualify to hold a primary election under
subsection (1) may qualify to nominate its candidates by primary election by
presenting a petition, in a form prescribed by the secretary of state, requesting
the primary election and.

(b) The petition must be signed by a number of registered voters equal to 5%
or more of the total votes cast for the successful candidate for governor at the last
general election or 5,000 electors, whichever is less, which number must include
the registered voters in more than one-third of the legislative districts equal to
5% or more of the total votes cast for the successful candidate for governor at the
last general election in those districts or 150 electors in those districts,
whichever is less.

(c) The At least 1 week before the filing deadline provided in subsection (2)(d),
the petition and the affidavits of circulation required by 13-27-302 must be
presented to the election administrator of the county in which the signatures
were gathered to be verified under the procedures provided in 13-27-303
through 13-27-306.

(d) The election administrator shall forward the Verlﬁed petltlon to the

Section 14. Section 13-12-205, MCA, is amended to read:

“13-12-205. Arrangement of names — rotation on ballot. (1) The
candidates’ names must be arranged alphabetically on the ballot according to
surnames under the title of the respective offices and rotated as provided in this
section.

(2) (a) Execeptasprovidedinsubseetion{3);if If two or more individuals are

candidates for nomination or election to the same office, the election
administrator shall divide the ballot forms into sets equal in number to the
greatest number of candidates for any office. The candidates for nomination to
an office by each political party must be considered separately in determining
the number of sets necessary for a primary election.

(b) The election administrator shall begin with a form arranged
alphabetically and rotate the names of the candidates so that each candidate’s
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name will be at the top of the list for each office on substantially an equal
number of ballots. If it is not numerically possible to place each candidate’s
name at the top of the list, the names must be rotated in groups so that each
candidate’s name is as near the top of the list as possible on substantially an
equal number of ballots.

(c) If the county contains more than one legislative district, the election
administrator may rotate each candidate’s name so that it will be at or near the
top of the list for each office on substantially an equal number of ballots in each
house district.

(d) For purposes of rotation, the offices of president and vice president and of
governor and lieutenant governor must be considered as a group.

(e) No more than one of the sets may be used in preparing the ballot for use in
any one precinct, and all ballots furnished for use in any precinct must be
identical.

Section 15. Section 13-12-207, MCA, is amended to read:

“13-12-207. Order of placement. (1) The order on the ballot for state and
national federal offices must be as follows:

(a) Ifthe electionisin a year in which a president of the United Statesis tobe
elected, in spaces separated from the balance of the party tickets by a heavy
black line must be the names and spaces for voting for candidates for president
and vice president. The names of candidates for president and vice president for
each political party must be grouped together.

(b) United States senator;

(c) United States representative;

(d) governor and lieutenant governor;

(e) secretary of state;

(f) attorney general;

(g) state auditor;

(h) publieservicecommissieners state superintendent of public instruction;
(1) statesuperintendentofpublicinstruetion public service commissioners;

() clerk of the supreme court;

(k) chief justice of the supreme court;

(1) justices of the supreme court;

(m) district court judges;

(n) state senators;

(0) members of the house of representatives.

(2) The following order of placement must be observed for county offices:
(a) clerk of the district court;
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(b) county commissioner;

(c) county clerk and recorder;

(d) sheriff;

(e) coroner;

(f) county attorney;

(g) county superintendent of schools;

(h) county auditor;

(1) public administrator;

(j) county assessor;

(k) county treasurer;

(1) surveyor;

(m) justice of the peace.

(38) The secretary of state shall designate the order for placement on the
ballot of any offices not on the above lists, except that the election administrator
shall designate the order of placement for municipal, charter, or consolidated

local government offices and district offices when the district is part of only one
county.

(4) Constitutional amendments must be placed before statewide
referendum and initiative measures. Ballot issues for a county, municipality,
school district, or other political subdivision must follow statewide measures in
the order designated by the election administrator.

(5) If any offices are not to be elected they may not be listed, but the order of
the offices to be filled must be maintained.

(6) If there is a short-term and a long-term election for the same office, the
long-term office must precede the short-term.”

Section 16. Section 13-13-117, MCA, is amended to read:
“13-13-117. Method of voting. (1) (a) Upenreceipt-ofa-paperballotorifa

After marking the precinct register pursuant to
13-13-115 and recewmg a ballot, an elector shall immediately retire to a votmg
station and prepare the elector’s ballot in the manner prescribed in the
instructions provided pursuant to 13-13-112.

(b) An elector who spoils the elector’s ballot must be provided with another
ballot in place of the spoiled ballot.

(2) (a) After the elector has completed voting, the elector shall ensure the
proper disposition of the elector’s ballot in accordance with instructions
provided pursuant to 13-13-112.

(b) {ﬁarpaper—baﬂet—wasfast—&ﬁ An election judge or votzng system shall
place the ballot in the ballot box immediately without epeninger-examining
allowing anyone to examine the ballot.

Only anelectionjudge mayv put a ballotin
aballetboxandnething Nothing other than a ballot may be put in a ballot box.”
Section 17. Section 13-13-201, MCA, is amended to read:
“13-13-201. Voting by absentee ballot — procedures. (1) A legally

registered elector or provisionally registered elector is entitled to vote by
absentee ballot as provided for in this part.

(2) The elector may vote absentee enlybypaperballet-and by:
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(a) marking the ballot in the manner specified,;

(b) placing the marked ballot in the secrecy envelope, free of any identifying
marks;

(c) placing the secrecy envelope containing one ballot for each election being
held in the return envelope;

(d) executing the affidavit printed on the return envelope; and

(e) returning the return envelope with all appropriate enclosures by regular
mail, postage prepatd paid, or by delivering it to the election administrator ef or,
pursuant to 13-13-229, to the special absentee election board established
pursuant to 13-13-225.

(3) €a) A provisionally registered elector may also enclose in the outer return
envelope a copy of the elector’s photo identification showing the elector’s name;
ineluding. The photo identification may be but is not limited to a valid driver’s
license, a school district or postsecondary education photo identification, or a
tribal photo identification. If the provisionally registered elector does not
enclose a photo identification, the elector may enclose a copy of a current utility
bill, bank statement, paycheck, notice of confirmation of voter registration
issued pursuant to 13-2-207, government check, or other government document
that shows the elector’s name and current address.

Section 18. Section 13-13-205, MCA, is amended to read:

“13-13-205. When paper ballots to be available. (1) The election
administrator shall ensure that paper ballots are printed and-avatlable—for
absenteevoting at least:

(a) 30 days prior to an election for those elections held in compliance with
13-1-107(1);

(b) 20 days prior to an election for those elections held in compliance with
13-1-104(2) and (3) and 13-1-107(2); and

(c) 45 days prior to an election held in conjunction with a federal general
election in compliance with 13-1-104(1).

(2) A ballot may not be provided to an elector for absentee voting sooner than
30 days before an election, except that an absentee ballot requested pursuant to
Title 13, chapter 21, may be sent to the elector as soon as the ballot is printed.

Section 19. Section 13-13-213, MCA, is amended to read:

“13-13-213. Transmission of application to election administrator —
delivery of ballot. (1) All absentee ballot application forms must be addressed
to the appropriate election official.

(2) Except as provided in subsection (4), the elector may mail the application
directly to the election administrator or deliver the application in person to the
election administrator. An agent designated pursuant to 13-1-116 or a third
party may collect the elector’s application and forward it to the election
administrator.

(83) The election administrator shall compare the signature on the
application with the applicant’s signature on the registration card. If convinced
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that the individual making the application is the same as the one whose name
appears on the registration card, the election administrator shall deliver the
ballot to the elector in person or as otherwise provided in 13-13-214, subject to
13-13-205.

(4) In lieu of the requirement provided in subsection (2), an elector who
requests an absentee ballot pursuant to 13-13-212(2) may return the application
to the special absentee election board. Upon receipt of the application, the
special absentee election board shall examine the signatures on the application
and a copy of the voting registration card to be provided by the election
administrator. If the special absentee election board believes that the applicant
is the same person as the one whose name appears on the registration card, the
special absentee election board shall provide a ballot to the elector, subject to
13-13-205.

Section 20. Section 13-13-214, MCA, is amended to read:

“13-13-214. Mailing absentee ballot to elector — delivery to person
other than elector. (1) (a) Except as prov1ded in 13-13-213 and in subsectlon
(1)(b) of this section, 2 A -
the electlon administrator shall, no sooner than authonzed in 1 3 13-205,

mail, postage prepaid, to each legally registered elector
and provisionally reglstered elector from whom the election administrator has
received a valid absentee ballot application under 13-13-211 and 13-13-212
whatever official ballots are necessary.

(b) The election administrator may deliver a ballot in person to an individual
other than the elector if:

(1) the elector has designated the individual, either by a signed letter or by
making the designation on the application form in a manner prescribed by the
secretary of state or pursuant to 13-1-116;

(i1) the individual taking delivery of the ballot on behalf of the elector
verifies, by signature, receipt of the ballot;

(i11) the election administrator believes that the individual receiving the
ballot is the designated person; and

(iv) the designated person has not previously picked up ballots for four other
electors.

(2) The election administrator shall enclose with the ballots:

(a) a form prescribed by the secretary of state that allows the elector to
request absentee ballots for each subsequent federal election only or for all
subsequent elections, as provided for in 13-13-212(4);

(b) a secrecy envelope, free of any marks that would identify the voter; and

(¢) an envelope for the return of the ballots. The envelope must be
self-addressed by the election administrator and an affirmation in the form
prescribed by the secretary of state must be printed on the back of the envelope.

(3) The election administrator shall ensure that the ballots provided to an
absentee elector are marked as provided in 13-13-116 and remove the stubs from
the ballots, attaching the stubs to the elector’s absentee ballot application.

(4) If the ballots sent to the elector are for a primary election, the election
administrator shall enclose an extra envelope marked “For Unvoted Party
Ballot(s)”. This envelope may not be numbered or marked in any way so that it
can be identified as being used by any one elector.
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(5) Instructions for voting must be enclosed with the ballots. Instructions for
primary elections must include use of the envelope for unvoted ballots. The
instructions must include information concerning the type or types of writing
instruments that may be used to mark the absentee ballot. The instructions
must include information regarding use of the secrecy envelope and use of the
return envelope. The election administrator shall include a voter information
pamphlet with the instructions if:

(a) astatewide ballotissue appears on the ballot mailed to the elector; and
(b) the elector requests a voter information pamphlet.”
Section 21. Section 13-13-241, MCA, is amended to read:

“13-13-241. Examination of absentee ballot return envelopes —
deposit of absentee and unvoted ballots. (1) (a) Asseen-as After an absentee
ballot is received, an election administrator shall compare the signature of the
elector on the absentee ballot request with the signature on the absentee ballot
return envelope.

(b) If the elector is legally registered and the signature on the return
envelope matches the signature on the absentee ballot application, the election
administrator or an election judge shall handle the ballot as a regular ballot.

(¢c) (@) If the elector is provisionally registered and the signature on the
return envelope matches the signature on the absentee ballot application, the
election administrator or an election judge shall open the outer return envelope
and determine whether the elector’s voter identification information, if enclosed
pursuant to 13-13-201, is sufficient pursuant to rules adopted under 13-2-109 to
legally register the elector.

(@i1) If the voter identification information is sufficient to legally register the
elector, the ballot must be handled as a regular ballot.

(ii1) If voter identification information was not enclosed or the information
enclosed is insufficient to legally register the elector, the ballot must be handled
as a provisional ballot under 13-15-107.

(2) If a voted absentee ballot has not been placed in a secrecy envelope, the
election administrator shall place the ballot in a secrecy envelope without
examining the ballot.

(3) In a primary election, unvoted party ballots must be separated from the
secrecy envelopes and handled without being removed from their enclosure
envelopes.

(4) If an elector’s ballot is to be handled as a provisional ballot, the election
administrator shall notify the absentee elector by mail or by the most expedient
method available under rules adopted by the secretary of state that the elector’s
identification information was insufficient and that the elector’s ballot will be
treated as a provisional ballot until the elector provides sufficient information,
pursuant to rules adopted by the secretary of state. If the elector is notified by
mail, the election administrator shall provide a self-addressed return envelope
along with a description of the information necessary for the absentee elector to
reclassify the provisional ballot as a regular ballot.

(5) If the signature on the absentee ballot return envelope does not match
the signature on the absentee ballot request form, the absentee ballot must be
rejected. The election administrator, without opening the absentee ballot return
envelope, shall mark across it the reason for rejection. Unopened rejected
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absentee ballot return envelopes must be handled in the same manner as
provided for rejected ballots in 13-15-108(1).

(6) After receiving an absentee ballot secrecy envelope, without opening the
secrecy envelope, the election judges shall on election day place the secrecy
envelope in the proper ballot box.”

Section 22. Section 13-15-107, MCA, is amended to read:

“13-15-107. Handling and counting provisional and challenged
ballots. (1) To verify eligibility to vote, a provisionally registered elector who

casts a prov1s10nal ballot mrpefserrshall—pfeﬂdeﬂﬁfefmaﬁeﬁe%h&eleeﬂeﬁ

has until 5 p.m. on the day after the election to provzde vahd identification
information either in person, by facsimile, by electronic mail, or by mail
postmarked no later than the day after the election.

(2) (a) If a legally registered elector casts a provisional ballot because the
elector failed to provide sufficient identification as required pursuant to
13-13-114(1)(a), the election administrator shall compare the elector’s signature
on the affirmation required under 13-13-601 to the elector’s signature on the
elector’s voter registration card.

(b) If the signatures match, the election administrator shall handle the
ballot as provided in subsection (6).

(c) If the signatures do not match, the ballot must be rejected and handled as
provided in 13-15-108.

“4)(3) A provisional ballot must be counted if the election administrator
verifies the elector’s eligibility pursuant to rules adopted under 13-13-603.
However, if the election administrator cannot verify the elector’s eligibility
under the rules, the elector’s provisional ballot must be rejected and handled as
provided in 13-15-108. If the ballot is provisional because of a challenge and the
challenge was made on the grounds that the elector is of unsound mind or
serving a felony sentence in a penal institution, the elector’s provisional ballot
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must be counted unless the challenger provides documentation by 5 p.m. on the
day after the election that a court has established that the elector is of unsound
mind or that the elector has been convicted and sentenced and is still serving a
felony sentence in a penal institution.

)(4) The election administrator shall provide an elector who cast a
provisional ballot but whose ballot was not counted with the reasons why the
ballot was not counted.

£6)(5) A provisional ballot cast by an elector whose voter information is
verified before 5 p.m. on the day after the election must be removed from its
provisional envelope, grouped with other ballots in a manner that allows for the
secrecy of the ballot to the greatest extent possible, and counted as any other
ballot.”

Section 23. Section 13-15-201, MCA, is amended to read:

“13-15-201. Preparation for count. (1) &) Subject to 13-10-311, to
prepare for a manual or automatic count of paper ballots beforcorafiorthe-elose
oefthepolls, the counting board efeleetionjudges-designatedunder13-15-112 or,
if appointed, the absentee counting board shall take ballots out of the box
unopened to determine whether each ballot is single.

to-determine-whetherthe ballotforeacheleetionissingle: (2) An absentee ballot
must be rejected and handled as provided in 13-15-108 if in the envelope there is
more than one voted ballot for each election.

{€)}(3) The eeunting board shall count all ballots to ensure that the total
number of ballots corresponds with the total number of names in the pollbook.

{&)(4) If the eeunting board cannot reconcile the total number of ballots with
the pollbook, the board shall submit to the election administrator a written
report stating how many ballots were missing or in excess and any reason of
which they are aware for the discrepancy. Each judge on the board shall sign the
report.

{e)}(5) A ballot that is not marked as official is void and may not be counted
unless all judges on the eeunting board agree that the marking is missing
because of an error by election officials, in which case the ballot must be marked
“unmarked by error” on the back and must be initialed by all judges.

#(6) If two or more ballots are folded or stuck together to look like a single
ballot, they must be laid aside until the count is complete. The counting board
shall compare the count with the pollbooks, and if a majority believes that the
ballots folded together were voted by one elector, the ballots must be rejected
and handled as provided in 13-15-108, 0therw1se they must be counted.

Section 24. Section 13-15-206, MCA, is amended to read:

“13-15-206. Counting votes — uniformity — rulemaking —
definitions. (1) When conducting vote counts as provided by law, a counting
board, absentee ballot counting board, or recount board shall count and
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determine the validity of each vote in a uniform manner as provided in this
section.

(2) A manual count or recount of votes east-en—a—paper-ballot must be

conducted as follows:

(a) One election judge on the board shall read the ballot while the two other
judges on the board shall each record on an official tally sheet the number of
valid votes cast for each individual or ballot issue. Write-in votes must be
counted in accordance with rules adopted pursuant to subsection (7). If a vote
has not been cast according to instructions, the vote must be considered
questionable and the entire ballot must be set aside and votes on the ballot must
be handled as provided in subsection (4).

(b) (i) After the vote count is complete, the tally sheets of the two judges
recording the votes must be compared.

(i1) If the two tallies match, the judges shall record in the pollbook:
(A) the names of all individuals who received votes;
(B) the offices for which individuals received votes;

(C) the total votes received by each individual as shown by the tally sheets;
and

(D) the total votes received for or against each ballot issue, if any.

(111) If the tallies do not match, the count must be conducted again as
provided in this subsection (2) until the two tallies match.

(3) (a) When a voting system is tabulatinga-vete-east-on-anenpaper-ballot

counting votes:
(1) if a vote is recognized and counted by the system, it is a valid vote;
(i1) if a vote is not recognized and counted by the system, it is not a valid vote;

(ii1) write-in votes must be counted in accordance with rules adopted
pursuant to subsection (7).

(b) If the voting system cannot process the ballot because of the ballot’s
condition or if the voting system registers an unvoted ballot or an overvote er
underveote, which must be considered a questionable vote, the entire ballot must
be set aside and the votes on the ballot must be counted as provided in
subsection (4).

(c) If an election administrator or counting board has reason to believe that a
voting system is not functioning correctly, the election administrator shall
follow the procedures prescribed in 13-15-209.

(d) After all valid votes have been counted and totaled pursuant—to
i i i , the judges shall record in the pollbook the
information specified in subsection (2)(b)(ii).

(4) (a) (1) Before being counted, each questionable vote on a paper ballot set
aside under subsection (2)(a) or (3)(b) must be reviewed by the counting board.
The counting board shall evaluate each questionable vote according to rules
adopted by the secretary of state.
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(1) If a majority of the counting board members agree that under the rules
the voter’s intent can be clearly determined, the vote is valid and must be
counted according to the voter’s intent.

(i11) If a majority of the counting board members do not agree that the voter’s
intent can be clearly determined under the rules, the vote is not valid and may
not be counted.

(b) If a ballot was set aside under subsection (3)(b) because it could not be
processed by the voting system due to the ballot’s condition, the counting board
shall transfer all valid votes to a new ballot that can be processed by the voting
system.

(5) A write-in vote may be counted if:

(a) the write-in vote identifies an individual by a designation filed pursuant
to 13-10-211(1)(a); or

(b) pursuant to 13-10-211(7), a declaration of nomination was not filed and
the write-in vote identifies an individual who is qualified for the office.

(6) A voteisnotvalid and may not be counted if the elector’s choice cannot be
determined as provided in this section.

(7) The secretary of state shall adopt rules defining a valid vote and a valid
write-in vote for each type of ballot and for each type of voting system used in the
state. The rules must provide a sufficient guarantee that all votes are treated
equally among jurisdictions using similar ballot types and voting systems.

(8) Local election administrators shall adopt policies to govern local
processes that are consistent with the provisions of this title and that provide
for:

(a) the security of the counting process against fraud;
(b) the place and time and public notice of each count or recount;

(c) public observance of each count or recount, including observance by
representatives authorized under 13-16-411;

(d) the recording of objections to determinations on the validity of an
individual vote or to the entire counting process; and

(e) the keeping of a public record of count or recount proceedings.
(9) For purposes of this section,:

&) “overvote” means an elector’s vote that has been interpreted by the
voting system as an elector casting more votes than allowable for a particular
office or ballot issue;-and

Section 25. Section 13-15-209, MCA, is amended to read:

“13-15-209. Handling voting system error during count. (1) During a
count ef-paper-ernenpaperballoets in which votes are being automatieally
tabulated counted by a voting system, if the election administrator or counting
board has reason to believe that the voting system is not operating correctly, the
count must be halted and the system must be tested in accordance with rules
adopted by the secretary of state pursuant to 13-17-211.

(2) If the test does not show any errors, the count must proceed using the
voting system.
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(3) Ifthe test shows errors and the errors cannot be corrected or if a majority
of the counting board agrees that the system may not be functioning correctly,:

{a) votes east-enpaperbalots must be counted manually in accordance with
13-15-206(2);

Section 26. Section 13-15-301, MCA, is amended to read:

“13-15-301. Disposition of items by election administrator. (1) The
election administrator shall file the envelopes or packages containing the
precinct registers, pollbooks, tally sheets, certificates of registration, and oaths
of election officers. He Except as provided in subsection (2), the election
administrator shall keep them unopened until the county board of canvassers
meets to canvass the returns. The board shall open the envelopes or packages.

(2) The election administrator may open a package containing a precinct
register to resolve questions concerning provisional ballots.

2)(3) Immediately after the returns are canvassed, the election
administrator shall file the pollbooks, election records, and the papers delivered
to the board of canvassers with the unopened packages of ballots and ballot
stubs.”

Section 27. Section 13-17-103, MCA, is amended to read:

“13-17-103. Required specifications for voting systems. (1) A voting
system may not be approved under 13-17-101 unless the voting system:

(a) allows an elector to vote in secrecy;

(b) prevents an elector from voting for any candidate or on any ballot issue
more than once;

(c) prevents an elector from voting on any office or ballot issue for which the
elector is not entitled to vote;

(d) allows an elector to vote only for the candidates of the party selected by
the elector in the primary election;

(e) allows an elector to vote a split ticket in a general election if the elector
desires;

(f) allows each valid vote cast to be registered and recorded within the
performance standards adopted pursuant to subsection (3} (2);

(g) may be protected from tampering for a fraudulent purpose;

(h) prevents an individual from seeing or knowing the number of votes
registered for any candidate or on any ballot issue during the progress of voting;
(1) allows write-in voting;

() will, if purchased by a jurisdiction within the state, be provided with a
guarantee that the training and technical assistance will be provided to election
officials under the contract for purchase of the voting system;

(k) uses a paper ballot that allows votes to be manually counted;-exeept-as
i i i :and

(1) allows auditors to access and monitor any software program while it is
running on the system to determine whether the software is running properly.
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£3)(2) Toimplement the provisions of subsection (1)(f), the secretary of state
shall adopt rules setting a benchmark performance standard that must be met
in tests by each voting system prior to approval under 13-17-101. The standard
must be based on commonly accepted industry standards for readily available
technologies.”

Section 28. Section 13-17-211, MCA, is amended to read:

“13-17-211. Uniform procedures for using voting systems. (1) For
each voting system approved under 13-17-101, the secretary of state shall adopt
rules specifying the procedures to be uniformly applied in elections conducted
with the voting system.

(2) The rules must, at a minimum, specify procedures that address the
following:

(a) performance testing and certification under 13-17-212;

(b) how electors ensure the proper disposition of a ballot pursuant to
13-13-117(2);

{b(c) the procedures to be followed if the comparison under 13-15-206(2)(b)
reveals discrepancies;

{e)(d) how to operate and test the system during counts erreeounts; and

H(e) the security measures necessary to secure the voting system before,
during, and after an election, including security following a recount under
13-16-417:and

i

Section 29. Section 13-17-212, MCA, is amended to read:

“13-17-212. Performance testing and certification of voting systems
prior to election. (1) No more than 30 days prior to an election in which a
voting system is used, the election administrator shall publicly test and certify
that the system is performing properly.

(2) The secretary of state shall ensure that at least 10% of all voting systems
in the state have been randomly tested and certified at least once every calendar
year.

(3) If any type of direct recording electronic voting system is approved
pursuant to 13-17-101 after meeting the requirements of 13-17-103, provision
must be made to ensure that, at a minimum, each system is tested and certified
as follows:
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(a) upon delivery;
(b) no more than 30 days prior to the election; and
(c) on election day.

(4) The provisions of this section must be implemented according to rules
adopted by the secretary of state pursuant to 13-17-211.”

Section 30. Section 13-25-101, MCA, is amended to read:

“13-25-101. Nomination of electors — ballot. (1) ¥aehk In the manner
and number provided by law, each political party qualified under 13-10-601
shall nominate presidential electors for this state and file with the secretary of
state certificates of nomination

for-thesecandidates-with-the seeretary-of state
ina form and by the date prescrlbed by the secretary of state ﬁeJr&ter—thaﬁ—TS

However in the event of the death ofa candldate for pre51dent or vice pre51dent
after a certzﬁcate of nomination has been filed, a new candidate for president or
vice president, or both, may be nominated for the affected political party and
eertifieates a new certificate of eleetion nomination may be filed with the

secretary of state less—than76-days—before—a—general-eleetion by the date
prescribed by the secretary of state.

(2) The secretary of state shall certify to the election administrator the
names of the candidates for president and vice president of the several political
parties, which must be placed on the ballot by one of the methods provided in
13-12-204. If the name of a new candidate for president or vice president, or
both, is certified to the secretary of state in less than 76 days pursuant to
subsection (1), the secretary of state shall immediately certify the new name or
names to the election administrators and the new name or names must be
placed on the ballot by one of the methods provided in 13-12-204.

(3) The names of candidates for electors of president and vice president may
not appear on the ballot.”

Section 31. Section 13-27-401, MCA, is amended to read:

“13-27-401. Voter information pamphlet. (1) The secretary of state shall
prepare for printing a voter information pamphlet containing information
relevant to the election, including but not limited to the following information for
each ballot issue to be voted on at an election, as applicable:

(a) ballot title, fiscal statement if applicable, and complete text of the issue;
(b) the form in which the issue will appear on the ballot;

(c) arguments advocating approval and rejection of the issue; and

(d) rebuttal arguments.

(2) The pamphlet must also contain a notice advising the recipient as to
where additional copies of the pamphlet may be obtained.

(3) Whenever more than one ballot issue is to be voted on at a single election,
the secretary of state may publish a single pamphlet for all of the ballot issues.
The secretary of state may arrange the information in the order whieh that
seems most appropriate, but the information for all issues in the pamphlet must
be presented in the same order.

(4) The secretary of state may prescribe by rule the format and manner of
submission of the arguments concerning the ballot issue.”
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Section 32. Repealer. Sections 13-13-203, 13-16-414, 13-17-206, and
13-17-305, MCA, are repealed.

Approved April 26, 2007

CHAPTER NO. 274
[HB 524]

AN ACT REVISING THE REQUIREMENTS FOR INCORPORATING A CITY
OR TOWN; PROVIDING THAT ANY WARD OF A PROPOSED CITY OR
TOWN MUST HAVE AT LEAST 200 INHABITANTS PER SQUARE MILE OF
LAND AREA; REQUIRING THE PROPOSED AREA TO HAVE A POST
OFFICE; AND AMENDING SECTION 7-2-4101, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-2-4101, MCA, is amended to read:

“7-2-4101. Petition to organize munieipalities city or town. (1)
Whenever the inhabitants of any part of a county desire to be-erganized-inte
organize as a city or town, they the inhabitants may apply by petition in-weriting,
signed by not less than 300 registered electors or two-thirds of the registered
electors, whichever is less, but—net—moere—than—300—sueh—eleetors; who are
residents of the state and residing within the limits of the proposed
ineerporation city or town, to the board of county commissioners of the county in
which the territory proposed area 1s situated.

(2) (a) The petition must describe the limits of the proposed city or town and
wards thereof of the proposed city or town;. each-of-which-shall A
proposed ward must contain 50 or more registered electors and must-not-execeed
for-each-500 must have at least 200 inhabitants resident-therein:

for each square mile of land area.

(b) The proposed city or town must contain a post office within the proposed
area of the city or town.

{b)(c) The petitioners must shall annex attach to the petition a map of the
proposed territory area to be incorporated and state the name of the proposed
city or town.

(38) The petition and map must be filed in the office of the election
administrator.”

Approved April 26, 2007

CHAPTER NO. 275
[HB 537]

AN ACT REVISING STATE HAIL INSURANCE LAWS; CLARIFYING THAT
HAIL INSURANCE MAY BE ISSUED FOR ANY CROP OR OTHER
AGRICULTURAL OR HORTICULTURAL PRODUCT SUBJECT TO INJURY
OR DESTRUCTION BY HAIL; CLARIFYING REFERENCES TO CROPS;
INCREASING THE AMOUNT OF ACTUAL INSURANCE THAT MAY BE
WRITTEN FOR CROPS ON IRRIGATED AND NONIRRIGATED LANDS;
AMENDING SECTIONS 80-2-203, 80-2-207, 80-2-208, 80-2-209, 80-2-227,
80-2-231, AND 80-2-244, MCA; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.
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Be it enacted by the Legislature of the State of Montana:
Section 1. Section 80-2-203, MCA, is amended to read:

“80-2-203. Participation in program — fee. (1) A person or an
association of persons engaged in the growing of crops
in-this-part or other agricultural or horticultural products subject to injury or
destruction by hail may, by individual or joint election filed with and approved
by the board of hail insurance, accept the provisions of this part and elect to
become subject to this part. The risks may be classified by the board, and
suitable fees may be imposed as agreed upon by the board and the persons. The
persons are entitled to the benefits and protection afforded by the insurance
provisions of this part.

(2) Each person who signifies a desire to become subject to the provisions of
this part shall file with the department of revenue the properly filled out form
not later than August 15. The person is chargeable with the fee provided for on
lands growing crops subject to injury or destruction by hail and shall share in
the protection and benefits under the hail insurance provisions of this part. The
application for hail insurance is in full force and effect at 12:01 a.m. on the day
immediately following the acceptance of the application by the department of
revenue.

(38) This part may not be construed to empower anyone except the actual
owner of the land to make the land subject to the hail fee provided in this part.”

Section 2. Section 80-2-207, MCA, is amended to read:

“80-2-207. Delinquent fees — application by delinquent — crop lien.
(1) An owner of land who has more than 1 year’s delinquent fees on the land may
not be allowed hail insurance under the provisions of this part, unless the
owner’s application is accompanied by a cash payment for the amount that
would be due on the application for that year.

(2) Any greain grower who is unable to secure state hail insurance under the
provisions of this part because of delinquent fees or for other reasons may make
an application to the department of revenue, and the department of revenue
may receive and accept the application when the applicant furnishes a sufficient
crop lien that is subject only to a seed lien. The crop lien may be accepted only
under rules and requirements that may be prescribed by the board of hail
insurance and under the provision that the board may cancel any hail insurance
accepted in violation of the rules and requirements. Upon receipt of the
application, the department of revenue shall make a record of the application
and shall file the original in the office of the clerk and recorder of the county. The
department of revenue shall also send a bill to the grain grower for the proper
amount due for hail insurance under the provisions of this part.

(3) A tenant who has delinquent hail insurance that was secured by a crop
lien and was not secured by real estate may not be allowed another policy in any
succeeding year until the delinquent amount is paid or until the tenant pays
cash for the current hail insurance.

(4) If a tenant becomes delinquent for hail insurance after having failed to
apply for relief as provided by the board under 80-2-229, the tenant may apply to
the board for a reduction. If the reasons for requesting a reduction are approved
by the board, the board may reduce the charge to not less than one-half the
original amount charged.”

Section 3. Section 80-2-208, MCA, is amended to read:
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“80-2-208. Maximum insurance. When the reserve fund is determined
actuarially sound, as provided in 80-2-228, the board may write not more than
$46 $50 insurance on each acre of geain crops thatis on nonirrigated land and
not more than $56 $76 on each acre on irrigated land. When more than one party
desires hail insurance on the same crop, each party is entitled to the share of the
maximum provided on each acre as represented by that person’s interest in the
crop. Either party may insure the party’s share in the crop for any amount up to
and including the maximum on each acre if the others waive their right to
insure.”

Section 4. Section 80-2-209, MCA, is amended to read:

“80-2-209. Reinsurance. Because of the unusual or unexpected variation
in the severity of damage to geain crops that occurs from year to year and in
order to enable the hail insurance board to spread the effect of these variations
more evenly over all years, the board may negotiate for and secure reinsurance
of a part of the risk in any year when the need for reinsurance appears advisable
to the board. The board is may use money from hail insurance fees for the
purchase of reinsurance whenever it appears to the board that reinsurance is
necessary and advisable.”

Section 5. Section 80-2-227, MCA, is amended to read:

“80-2-227. Hail insurance secured by crop lien only. When any hail
insurance issued under this part is secured by a crop lien only, said the crop lien
is hereby-deelared a first lien on the insured crop, except enly for any crop lien
whieh that may have been given to secure the purchase price for the seed whieh
that was bought and used to plant and produce the insured grain crop.”

Section 6. Section 80-2-231, MCA, is amended to read:

“80-2-231. Foreclosure of lien. If the person receiving hail insurance
secured by a crop lien fails to pay the fee for insurance to the department of
revenue by December 1 of the year in which the crop is grown, the department
shall on that day or as soon as possible after that day deliver to the sheriff of the
county a full, true, and correct copy of the lien on file in the office of the clerk and
recorder and the sheriff shall immediately demand from the person or persons
signing the lien payment of the amount due. If the fee is not paid to the sheriff
upon demand being made, the sheriff shall seize and sell in the manner provided
by law for the sale of personal property under execution a sufficient amount of
grain crops belonging to the person to pay the amount due for hail insurance,
together with interest and costs and expenses of the seizure and sale.”

Section 7. Section 80-2-244, MCA, is amended to read:

“80-2-244. Payment of losses. (1) The board of hail insurance shall, as
soon as practicable after the loss has been sustained, arrange for the payment of
the loss in the following manner. From the amount of the loss as adjusted for
each claimant, the board shall deduct the amount that the claimant then owes
as a delinquent hail insurance fee and the maximum amount assessed as a hail
insurance fee for the current year.

(2) The board shall on or before November 1 order payment fe%the&me&nt

balance of the ad]ustment to be sent to the claimant, provided that the payment
for loss may not exceed the maximum amounts estabhshed in 80-2-208. A
claimant may not receive payment for any loss incurred if the loss does not equal
or exceed 5% of the total value of the crop insured. If the losses in any year
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exceed the current fees plus the reserve, then the payment of all losses must be
prorated among all grain growers having loss claims adjusted and approved,
and the unpaid balance of the losses must be paid out of the reserve without
interest in the order that the board directs; when in the judgment of the board,
there is sufficient money to provide for the payment of the claims and other
items payable out of the reserve. In any year, the board may by resolution
authorize its presiding officer and secretary to borrow money that the board
may consider necessary for the purpose of paying all warrants as issued.

(3) For any money borrowed under the provisions of this part, the board
shall cause warrants to be drawn. The warrants must bear interest at a rate not
to exceed 6% a year, and the warrants and the interest on the warrants must be
paid out of funds from the state hail insurance program as they are collected
from-the-various-ecountiesinthestate. The board may not at any time borrow a
total sum greater than the amount of the fees imposed for the current year,

together with delinquent fees that remain unpaid en-the-books-of-the-eounty
treasurer.”

Section 8. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 276
[HB 630]

AN ACT PROVIDING THAT FRAUDULENT ELECTRONIC
MISREPRESENTATION, “PHISHING”, IS THE CRIME OF A THEFT OF
IDENTITY; AND AMENDING SECTIONS 30-14-1701 AND 30-14-1702, MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Fraudulent electronic misrepresentation — penalties —
exemption. (1) An individual or business that, by means of a website, an
electronic mail message, or otherwise through the internet, solicits, requests, or
takes an action to induce another individual or business to provide personal
information by purporting to be a third-party individual or a business without
the authority or approval of the third-party individual or business is guilty of a
theft of identity, as provided in 45-6-332(1). This crime of fraudulent electronic
misrepresentation is commonly known as “phishing”.

(2) An individual or a business that is adversely affected by a violation of
subsection (1) has a private right of action, as provided in [section 2].

(3) The attorney general or a county attorney in a county where the violation
under subsection (1) is reported may bring a criminal action against an
individual or a business accused of engaging in a pattern and practice of
violating subsection (1) and, in addition to bringing a criminal action, may
request a court of competent jurisdiction to issue a temporary injunction against
the continued use of a website, an electronic mail message, or the internet by the
individual or business served with the injunction.

(4) An internet services provider may not be held liable for identifying,
removing, or disabling access to an internet website or other online location if
the internet services provider believes that the internet website or other online
location is being used to engage in a violation of this section.
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Section 2. Remedies for fraudulent electronic misrepresentation.
(1) A business, including the owner of a website or the owner of a trademark,
that is adversely affected by a violation of [section 1(1)] may bring an action to
recover the greater of actual damages or $500,000.

(2) An individual who is adversely affected by a violation of [section 1(1)]
may bring an action against an individual or a business that has directly
violated [section 1(1)] for the greater of three times actual damages or $5,000 for
each violation.

Section 3. Section 30-14-1701, MCA, is amended to read:

“30-14-1701. Purpose. The purpose of 30-14-1701 through 30-14-1705 and
[sections 1 and 2] is to enhance the protection of individual privacy and to
impede identity theft as prohibited by 45-6-332.”

Section 4. Section 30-14-1702, MCA, is amended to read:

“30-14-1702. Definitions. As used in 30-14-1701 through 30-14-1705 and
[sections 1 and 2], unless the context requires otherwise, the following
definitions apply:

(1) (a) “Business” means a sole proprietorship, partnership, corporation,
association, or other group, however organized and whether or not organized to
operate at a profit, including a financial institution organized, chartered, or
holding a license or authorization certificate under the law of this state, any
other state, the United States, or any other country or the parent or the
subsidiary of a financial institution. The term includes an entity that destroys
records. The term also includes industries regulated by the public service
commission or under Title 30, chapter 10.

(b) The term does not include industries regulated under Title 33.

(2) “Customer” means an individual who provides personal information to a
business for the purpose of purchasing or leasing a product or obtaining a
service from the business.

(3) “Electronic mail message” means a message sent to a unique destination,
commonly expressed as a string of characters, consisting of a unique user name
or electronic mailbox and a reference to an internet domain, whether or not
displayed, to which an electronic message can be sent or delivered.

3}(4) “Individual” means a natural person.
(5) “Internet” has the meaning provided in 2-17-551.
(6) “Internet services provider” has the meaning provided in 2-17-602.

“4)(7) “Personal information” means an individual’s name, signature,
address, or telephone number, in combination with one or more additional
pieces of information about the individual, consisting of the individual’s
passport number, driver’s license or state identification number, insurance
policy number, bank account number, credit card number, debit card number,
passwords or personal identification numbers required to obtain access to the
individual’s finances, or any other financial information as provided by rule. A
social security number, in and of itself, constitutes personal information.

6)(8) (a) “Records” means any material, regardless of the physical form, on
which personal information is recorded.

(b) The term does not include publicly available directories containing
personal information that an individual has voluntarily consented to have
publicly disseminated or listed, such as name, address, or telephone number.
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(9) “Website” means an electronic location that has a single uniform resource
locator or other single location with respect to the internet.”

Section 5. Fraudulent electronic misrepresentation — penalties —
exemption. (1) An individual or a business that, by means of a website, an
electronic mail message, or otherwise through the internet, solicits, requests, or
takes an action to induce another individual or business to provide personal
information, as defined in 33-19-321, by purporting to be a licensee or
insurance-support organization that conducts business in Montana without the
authority or approval of the represented licensee or insurance-support
organization that conducts businessin Montana is guilty of a theft of identity, as
provided in 45-6-332(1). This crime of fraudulent electronic misrepresentation
is commonly known as “phishing”.

(2) An individual or a business that is adversely affected by a violation of
subsection (1) has a private right of action.

(3) The attorney general or a county attorney in a county where the violation
under subsection (1) is reported may bring a criminal action against an
individual or a business accused of engaging in a pattern and practice of
violating subsection (1) and, in addition to bringing a criminal action, may
request a court of competent jurisdiction to issue a temporary injunction against
the continued use of a website, an electronic mail message, or the internet by the
individual or business served with the injunction.

(4) An internet services provider may not be held liable for identifying,
removing, or disabling access to an internet website or other online location if
the internet services provider believes that the internet website or other online
location is being used to engage in a violation of this section.

Section 6. Codification instruction. (1) [Sections 1 and 2] are intended
to be codified as an integral part of Title 30, chapter 14, part 17, and the
provisions of Title 30, chapter 14, part 17, apply to [sections 1 and 2].

(2) [Section 5] is intended to be codified as an integral part of Title 33,
chapter 19, and the provisions of Title 33, chapter 19, apply to [section 5].

Approved April 26, 2007

CHAPTER NO. 277
[HB 633]

AN ACT REVISING THE LAWS RELATING TO THE TRANSFER OF
ALL-BEVERAGES LIQUOR LICENSES TO A QUOTA AREA PURSUANT TO
A DEPARTMENT-CONDUCTED LOTTERY; PROVIDING THAT THE
OWNER OF A LOTTERY-TRANSFERRED ALL-BEVERAGES LIQUOR
LICENSE IS NOT ELIGIBLE TO OFFER GAMBLING; ALLOWING A
PERSON TO APPLY FOR A LOTTERY ALL-BEVERAGES LIQUOR
LICENSE TRANSFER ONLY ONCE IN EVERY 12-MONTH PERIOD;
REQUIRING A LETTER OF CREDIT TO ACCOMPANY AN ALL-BEVERAGE
LIQUOR LICENSE LOTTERY TRANSFER APPLICATION; PROVIDING
THAT AN APPLICANT OR A PERSON WITH AN OWNERSHIP INTEREST
IN AN APPLICANT MAY NOT HAVE AN OWNERSHIP INTEREST IN AN
ALL-BEVERAGES LIQUOR LICENSE; REQUIRING THAT A SUCCESSFUL
APPLICANT FOR A LOTTERY-AWARDED ALL-BEVERAGES LIQUOR
LICENSE COMMENCE BUSINESS WITHIN 1 YEAR; AMENDING
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SECTIONS 16-4-204 AND 23-5-119, MCA; AND PROVIDING AN EFFECTIVE
DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 16-4-204, MCA, is amended to read:

“16-4-204. Transfer — catering endorsement. (1) (a) Except as provided
in subsection b} (1)(d), a license may be transferred to a new ownership and
to a location outside the quota area for which it was originally issued only when
the following criteria are met:

(1) the total number of all-beverages licenses in the original quota area
exceeded the quota for that area by at least 25% in the most recent census
prescribed in 16-4-502;

(i1) the total number of all-beverages licenses in the quota area to which the
license would be transferred, exclusive of those issued under 16-4-209(1)(a) and
(1)(b), did not exceed that area’s quota in the most recent census prescribed in
16-4-502:

(A) by more than 33%; or

(B) in an incorporated city of more than 10,000 inhabitants and within a
distance of 5 miles from its corporate limits by more than 43%; and

(ii1) the department finds, after a public hearing, that the public convenience
and necessity would be served by sueh a transfer,; and

(iv) an applicant for the new ownership to be awarded on a lottery basis by the
department has met the following criteria:

(A) the applicant had not made another application under this subsection
(1)(a) for a lottery-awarded license within the previous 12 months;

(B) the applicant has provided with the application an irrevocable letter of
credit from a financial institution that guarantees the applicant’s ability to pay
$100,000; and

(C) the applicant or, if the applicant is not an individual, a person with an
ownership interest in the applicant does not have an ownership interest in an
all-beverages license.

(b) A license transferred pursuant to subsection (1)(a) that was issued
pursuant to a lottery is not eligible to offer gambling under Title 23, chapter 5,
part 3, 5, or 6.

(c) A successful lottery applicant shall commence business within 1 year of
the lottery unless the department grants an extension because a delay was caused
by circumstances beyond the control of the applicant.

b)(d) A license within an incorporated quota area may be transferred to a
new ownership and to a new unincorporated location within the same county on
application to and with consent of the department when the quota of the
all-beverages licenses in the original quota area, exclusive of those issued under
16-4-209(1)(a) and (1)(b), exceeds the quota for that area by at least 25% in the
most recent census and will not fall below that level because of the transfer.

{e)(e) For 3 5 years after the transfer of a license between quota areas under
subsection (1)(a), the license may not be mortgaged or pledged as security and
may not be transferred to another person except for a transfer by inheritance
upon the death of the licensee.
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{b(f) Once a license is transferred to a new quota area under subsection
(1)(a), it may not be transferred to another quota area or back to the original
quota area.

{e)(g) A license issued under 16-4-209(1)(a) may not be transferred to a
location outside the quota area and the exterior boundaries of the Montana
Indian reservation for which it was originally issued.

(2) (a) Any all-beverages licensee is, upon the approval and in the discretion
of the department, entitled to a catering endorsement to the licensee’s
all-beverages license to allow the catering and sale of alcoholic beverages to
persons attending a special event upon premises not otherwise licensed for the
sale of alcoholic beverages for on-premises consumption. The alcoholic
beverages must be consumed on the premises where the event is held.

(b) A written application for a catering endorsement and an annual fee of
$250 must be submitted to the department for its approval.

(c) An all-beverages licensee who holds an endorsement granted under this
subsection (2) may not cater an event in which the licensee is the sponsor. The
catered event must be within 100 miles of the licensee’s regular place of
business.

(d) The licensee shall notify the local law enforcement agency that has
jurisdiction over the premises where the catered event is to be held. A fee of $35
must accompany the notice.

(e) The sale of alcoholic beverages pursuant to a catering endorsement is
subject to the provisions of 16-6-103.

(f) The sale of alcoholic beverages pursuant to a catering endorsement is
subject to the provisions of 16-3-306, unless entities named in 16-3-306 give
their written approval.

(g) A catering endorsement issued for the purpose of selling and serving beer
at a special event conducted on the premises of a county fairground or public
sports arena authorizes the licensee to sell and serve beer in the grandstand and
bleacher area of the premises, as well as from a booth, stand, or other fixed place
on the premises.

(h) A licensee may not share revenue from the sale of alcoholic beverages
with the sponsor of the catered event unless the sponsor is the state of Montana,
a political subdivision of the state, or a qualified entity under section 501(c) of
the Internal Revenue Code, 26 U.S.C. 501(c), as amended.”

Section 2. Section 23-5-119, MCA, is amended to read:

“23-5-119. Appropriate alcoholic beverage license for certain
gambling activities. (1) Except as provided in subsection (3), to be eligible to
offer gambling under Title 23, chapter 5, part 3, 5, or 6, an applicant shall own in
the applicant’s name:

(a) a retail all-beverages license issued under 16-4-201, but a license
transferred after July 1, 2007, to a quota area pursuant to a
department-conducted lottery under 16-4-204(1)(a) is not eligible to offer
gambling;

(b) except as provided in subsection (1)(c), a license issued prior to October 1,
1997, under 16-4-105, authorizing the sale of beer and wine for consumption on
the licensed premises;
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(c) abeer and wine license issued in an area outside of an incorporated city or
town as provided in 16-4-105(1)(e). The owner of the license whose premises are
situated outside of an incorporated city or town may offer gambling, regardless
of when the license was issued, if the owner and premises qualify under Title 23,
chapter 5, part 3, 5, or 6;

(d) a retail beer and wine license issued under 16-4-109;
(e) a retail all-beverages license issued under 16-4-202; or
(f) aretail all-beverages license issued under 16-4-208.

(2) For purposes of subsection (1)(b), a license issued under 16-4-105 prior to
October 1, 1997, may be transferred to a new owner or to a new location or
transferred to a new owner and location by the department of revenue pursuant
to the applicable provisions of Title 16. The owner of the license that has been
transferred may offer gambling if the owner and the premises qualify under
Title 23, chapter 5, part 3, 5, or 6.

(3) Lessees of retail all-beverages licenses issued under 16-4-208 or beer and
wine licenses issued under 16-4-109 who have applied for and been granted a
gambling operator’s license under 23-5-177 are eligible to offer and may be
granted permits for gambling authorized under Title 23, chapter 5, part 3, 5, or
6.

(4) A license transferee or a qualified purchaser operating pending final
approval under 16-4-404(6) who has been granted a gambling operator’s license
under 23-5-177 may be granted permits for gambling under Title 23, chapter 5,
part 3, 5, or 6.”

Section 3. Effective date. [This act] is effective July 1, 2007.
Approved April 26, 2007

CHAPTER NO. 278
[HB 634]

AN ACT INCREASING THE AMOUNT OF BONDS AND NOTES THAT THE
FACILITY FINANCE AUTHORITY MAY ISSUE; AMENDING SECTION
90-7-302, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 90-7-302, MCA, is amended to read:

“90-7-302. Bonds and notes of authority. (1) The authority may in each
biennium borrow money and issue bonds and notes in an aggregate principal
amount not to exceed $250 $500 million, exclusive of bonds or notes issued to
refund outstanding bonds or notes.

(2) Bonds must be authorized. The authority may specify that the bonds
must be dated and must mature, except that a bond may not mature more than
40 years from the date of its issue. Bonds must:

{a) bear interest at a rate or ratess,

b} be in denominations;,

{e) be in the proper registered or bearer forms,
{é) be executed in a manner;,
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{e) be payable in a medium of payment and at a place or places;, and
£ be subject to terms of redemption that the authority may provide.

(3) All bonds, regardless of form or character, are negotiable instruments for
all purposes of the Uniform Commercial Code, subject to requirements as to
registration.

(4) All bonds may be sold at public or private sale in the manner, for the price
or prices, and at the time or times that the authority may determine.

(5) Before the issuance of any bonds, the authority shall make provisions, by
lease or other agreement, regarding the eligible facility or facilities being
financed by the issue of the bonds, for rentals or other considerations sufficient,
in the judgment of the authority, to:

(a) pay the principal of and interest on the bonds as they become due;

(b) create and maintain the reserves for payment of the principal and
interest;

(c) meet all obligations in connection with the lease or other agreement; and

(d) meet all costs necessary to service the bonds unless the lease or
agreement provides that the obligations are to be met or costs are to be paid by a
party other than the authority.

(6) The authority, before issuing any bonds, shall certify that an applicant
has submitted a statement that indicates that any contract let for a public
project costing more than $25,000 and financed from the proceeds of bonds
issued under this part will contain a provision requiring the contractor to pay
the standard prevailing wage rate in effect and applicable to the district in
which the work is being performed unless the contractor performing the work
has entered into a collective bargaining agreement covering the work to be
performed.

(7) The authority may combine, for the purposes of a single offering, bonds
financing more than one eligible facility under this chapter.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 279
[HB 672]

AN ACT REVISING SCHOOL DISTRICT DEBT LIMITATIONS;
CLARIFYING ANB CALCULATIONS FOR FACILITY-GUARANTEED MILL
VALUE PURPOSES; AMENDING SECTIONS 20-9-406 AND 20-9-407, MCA;
AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 20-9-406, MCA, is amended to read:

“20-9-406. Limitations on amount of bond issue — definition of
federal impact aid basic support payment. (1) (a) Except as provided in
subsection (1)(d), the maximum amount for which an elementary district or a
high school district may become indebted by the issuance of general obligation
bonds, including all indebtedness represented by outstanding general
obligation bonds of previous issues, registered warrants, outstanding



1237 MONTANA SESSION LAWS 2007 Ch. 279

obligations under 20-9-471 and 20-9-502, and any other loans or notes payable
that are held as general obligations of the district, is 45% 50% of the taxable
value of the property subject to taxation, as ascertained by the last assessment
for state, county, and school taxes previous to the incurring of the indebtedness.

(b) Except as provided in subsection (1)(d), the maximum amount for which
a K-12 school district, as formed pursuant to 20-6-701, may become indebted by
the issuance of general obligation bonds, including all indebtedness represented
by outstanding general obligation bonds of previous issues, registered warrants,
outstanding obligations under 20-9-471 and 20-9-502, and any other loans or
notes payable that are held as general obligations of the district, is up to 98%
100% of the taxable value of the property subject to taxation, as ascertained by
the last assessment for state, county, and school taxes previous to the incurring
of the indebtedness.

(¢) The total indebtedness of the high school district with an attached
elementary district is limited to the sum of 45% 50% of the taxable value of the
property for elementary school program purposes and 46% 50% of the taxable
value of the property for high school program purposes.

(d) (1) The maximum amount for which an elementary district or a high
school district with a district mill value per elementary ANB or per high school
ANB that is less than the facility guaranteed mill value per elementary ANB or
high school ANB under 20-9-366 may become indebted by the issuance of
general obligation bonds, including all indebtedness represented by
outstanding general obligation bonds of previous issues, registered warrants,
outstanding obligations under 20-9-471 and 20-9-502, and any other loans or
notes payable that are held as general obligations of the district, is 46% 50% of
the corresponding facility guaranteed mill value per ANB times 1,000 times the
ANB of the district. For a K-12 district, the maximum amount for which the
district may become indebted is 45% 50% of the sum of the facility guaranteed
mill value per elementary ANB times 1,000 times the elementary ANB of the
district and the facility guaranteed mill value per high school ANB times 1,000
times the high school ANB of the district. For the purpose of calculating ANB
under this subsection, a district may use the greater of the current year ANB or
the 3-year ANB calculated under 20-9-311.

(i1) If mutually agreed upon by the affected districts, for the purpose of
calculating its maximum bonded indebtedness under this subsection (1)(d), a
district may include the ANB of the district plus the number of students residing
within the district for which the district or county pays tuition for attendance at
a school in an adjacent district. The receiving district may not use out-of-district
ANB for the purpose of calculating its maximum indebtedness if the
out-of-district ANB has been included in the ANB of the sending district
pursuant to the mutual agreement. For the purpose of calculating ANB under
this subsection, a district may use the greater of the current year ANB or the
3-year ANB calculated under 20-9-311.

(2) The maximum amounts determined in subsection (1) do not pertain to
indebtedness imposed by special improvement district obligations or
assessments against the school district or to general obligation bonds issued for
the repayment of tax protests lost by the district. All general obligation bonds
issued in excess of the amount are void, except as provided in this section.

(3) The maximum amount of impact aid revenue bonds that an elementary
district, high school district, or K-12 school district may issue may not exceed a
total aggregate amount equal to three times the average of the school district’s
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annual federal impact aid basic support payments for the 5 years immediately
preceding the issuance of the bonds. However, at the time of issuance of the
bonds, the average annual payment of principal and interest on the impact aid
bonds each year may not exceed 35% of the total federal impact aid basic support
payments of the school district for the current year.

(4) When the total indebtedness of a school district has reached the
limitations prescribed in this section, the school district may pay all reasonable
and necessary expenses of the school district on a cash basis in accordance with
the financial administration provisions of this chapter.

(5) Whenever bonds are issued for the purpose of refunding bonds, any
money to the credit of the debt service fund for the payment of the bonds to be
refunded is applied toward the payment of the bonds and the refunding bond
issue is decreased accordingly.

(6) As used in this part, “federal impact aid basic support payment” means
the annual impact aid revenue received by a district under 20 U.S.C. 7703(b) but
excludes revenue received for impact aid special education under 20 U.S.C.
7703(d) and impact aid construction under 20 U.S.C. 7707.”

Section 2. Section 20-9-407, MCA, is amended to read:

“20-9-407. Industrial facility agreement for bond issue in excess of
maximum. (1) In a school district within which a new major industrial facility
whieh that seeks to qualify for taxation as class five property under 15-6-135 is
being constructed or is about to be constructed, the school district may require,
as a precondition of the new major industrial facility qualifying as class five
property, that the owners of the proposed industrial facility enter into an
agreement with the school district concerning the issuing of bonds in excess of
the 456% 50% limitation prescribed in 20-9-406. Under sueh an agreement, the
school district may, with the approval of the voters, issue bonds whieh that
exceed the limitation prescribed in this section by a maximum of 45% 50% of the
estimated taxable value of the property of the new major industrial facility
subject to taxation when completed. The estimated taxable value of the property
of the new major industrial facility subject to taxation shall must be computed
by the department of revenue when requested to do so by a resolution of the
board of trustees of the school district. A copy of the department’s statement of
estimated taxable value shall must be printed on each ballot used to vote on a
bond issue proposed under this section.

(2) Pursuant to the agreement between the new major industrial facility and
the school district and as a precondition to qualifying as class five property, the
new major industrial facility and its owners shall pay, in addition to the taxes
imposed by the school district on property owners generally, se as much of the
principal and interest on the bonds provided for under this section as represents
payment on an indebtedness in excess of the limitation prescribed in 20-9-406.
After the completion of the new major industrial facility and when the
indebtedness of the school district no longer exceeds the limitation prescribed in
this section, the new major industrial facility shall-be is entitled, after all the
current indebtedness of the school district has been paid, to a tax credit over a
period of no more than 20 years. The credit shall must as a total amount be equal
to the amount whieh that the facility paid the principal and interest of the school
district’s bonds in excess of its general liability as a taxpayer within the district.

(3) A major industrial facility is a facility subject to the taxing power of the
school district, whose construction or operation will increase the population of
the district, imposing a significant burden upon the resources of the district and
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requiring construction of new school facilities. A significant burden is an
increase in ANB of at least 20% in a single year.”

Section 3. Effective date. [This act] is effective July 1, 2007.
Approved April 26, 2007

CHAPTER NO. 280
[HB 688]

AN ACT CREATING A COAL AND URANIUM MINE PERMITTING AND
RECLAMATION PROGRAM ACCOUNT; ALLOCATING COAL SEVERANCE
TAXES TO THE COAL AND URANIUM MINE PERMITTING AND
RECLAMATION PROGRAM ACCOUNT; PROVIDING THAT THE MONEY
IN THE ACCOUNT BE USED BY THE DEPARTMENT OF
ENVIRONMENTAL QUALITY FOR THE ADMINISTRATION AND
ENFORCEMENT OF COAL AND URANIUM MINE PERMITTING AND
RECLAMATION; AMENDING SECTION 15-35-108, MCA; AND PROVIDING
AN EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-35-108, MCA, is amended to read:

“15-35-108. (Temporary) Disposal of severance taxes. Severance taxes
collected under this chapter must, in accordance with the provisions of 15-1-501,
be allocated as follows:

(1) Fifty percent of total coal severance tax collections is allocated to the
trust fund created by Article IX, section 5, of the Montana constitution. The
trust fund money must be deposited in the fund established under 17-6-203(6)
and invested by the board of investments as provided by law.

(2) The amount of 12% of coal severance tax collections is allocated to the
long-range building program account established in 17-7-205.

(3) The amount of 5.46% must be credited to an account in the state special
revenue fund to be allocated by the legislature for provision of basic library
services for the residents of all counties through library federations and for
payment of the costs of participating in regional and national networking,
conservation districts, and the Montana Growth Through Agriculture Act.
Expenditures of the allocation may be made only from this account. Money may
not be transferred from this account to another account other than the general
fund. Any unreserved fund balance at the end of each fiscal year must be
deposited in the general fund.

(4) The amount of 1.27% must be allocated to a permanent fund account for
the purpose of parks acquisition or management. Income from this permanent
fund account, excluding unrealized gains and losses, must be appropriated for
the acquisition, development, operation, and maintenance of any sites and areas
described in 23-1-102.

(5) The amount of 0.95% must be allocated to the debt service fund type to
the credit of the renewable resource loan debt service fund.

(6) The amount of 0.63% must be allocated to a trust fund for the purpose of
protection of works of art in the capitol and for other cultural and aesthetic
projects. Income from this trust fund account, excluding unrealized gains and
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losses, must be appropriated for protection of works of art in the state capitol
and for other cultural and aesthetic projects.

(7) The amount of 2.9% must be credited to the oil, gas, and coal natural
resource account established in 90-6-1001.

(8) After the allocations are made under subsections (2) through (7),
$250,000 for the fiscal year must be credited to the coal and uranium mine
permitting and reclamation program account established in [section 2].

£8)(9) (a) Subject to subsection (8}b) (9)(b), all other revenue from severance
taxes collected under the provisions of this chapter must be credited to the
general fund of the state.

(b) The interest income from $140 million of the coal severance tax
permanent fund that is deposited in the general fund is statutorily
appropriated, as provided in 17-7-502, on an annual basis as follows:

(1) $65,000 to the cooperative development center;

(ii) $1.25 million for the growth through agriculture program provided for in
Title 90, chapter 9;

(i) $3.65 million to the research and commercialization state special
revenue account created in 90-3-1002;

(iv) to the department of commerce:

(A) $125,000 for a small business development center;

(B) $50,000 for a small business innovative research program;
(C) $425,000 for certified regional development corporations;

(D) $200,000 for the Montana manufacturing extension center at Montana
state university-Bozeman; and

(E) $300,000 for export trade enhancement. (Terminates June 30,
2010—sec. 6, Ch. 481, L. 2003.)

15-35-108. (Effective July 1, 2010) Disposal of severance taxes.
Severance taxes collected under this chapter must, in accordance with the
provisions of 15-1-501, be allocated as follows:

(1) Fifty percent of total coal severance tax collections is allocated to the
trust fund created by Article IX, section 5, of the Montana constitution. The
trust fund money must be deposited in the fund established under 17-6-203(6)
and invested by the board of investments as provided by law.

(2) The amount of 12% of coal severance tax collections is allocated to the
long-range building program account established in 17-7-205.

(3) The amount of 5.46% must be credited to an account in the state special
revenue fund to be allocated by the legislature for provision of basic library
services for the residents of all counties through library federations and for
payment of the costs of participating in regional and national networking,
conservation districts, and the Montana Growth Through Agriculture Act.
Expenditures of the allocation may be made only from this account. Money may
not be transferred from this account to another account other than the general
fund. Any unreserved fund balance at the end of each fiscal year must be
deposited in the general fund.

(4) The amount of 1.27% must be allocated to a permanent fund account for
the purpose of parks acquisition or management. Income from this permanent
fund account, excluding unrealized gains and losses, must be appropriated for
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the acquisition, development, operation, and maintenance of any sites and areas
described in 23-1-102.

(5) The amount of 0.95% must be allocated to the debt service fund type to
the credit of the renewable resource loan debt service fund.

(6) The amount of 0.63% must be allocated to a trust fund for the purpose of
protection of works of art in the capitol and for other cultural and aesthetic
projects. Income from this trust fund account, excluding unrealized gains and
losses, must be appropriated for protection of works of art in the state capitol
and for other cultural and aesthetic projects.

(7) The amount of 2.9% must be credited to the oil, gas, and coal natural
resource account established in 90-6-1001.

(8) After the allocations are made under subsections (2) through (7),
$250,000 for the fiscal year must be credited to the coal and uranium mine
permitting and reclamation program account established in [section 2].

£8)(9) All other revenue from severance taxes collected under the provisions
of this chapter must be credited to the general fund of the state.”

Section 2. Coal and uranium mine permitting and reclamation
program account. (1) There is a coal and uranium mine permitting and
reclamation program account within the special revenue fund established in
17-2-102.

(2) Each fiscal year, there must be deposited in the account the proceeds
from the coal severance tax, as provided in 15-35-108, to be appropriated by the
legislature to the department for the administration and enforcement of this
part.

Section 3. Codification instruction. [Section 2] is intended to be codified
as an integral part of Title 82, chapter 4, part 2, and the provisions of Title 82,
chapter 4, part 2, apply to [section 2].

Section 4. Effective date. [This act] is effective July 1, 2007.
Section 5. Applicability. [This act] applies to severance tax collections
from coal produced after June 30, 2007.

Approved April 26, 2007

CHAPTER NO. 281
[HB 690]

AN ACT REVISING THE SUSPENSION PROCEDURE FOR MUNICIPAL
FIREFIGHTERS TO PROVIDE FOR AN OPTIONAL HEARING BEFORE A
CITY COUNCIL OR CITY COMMISSION; AND AMENDING SECTION
7-33-4124, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-33-4124, MCA, is amended to read:

“7-33-4124. Suspension procedure. (1) Inal}easeseﬁwspeﬂsmﬂany case
in which a member of the municipal fire department is suspended from duty, the
person suspended must be furnished with a copy of the charge against-him, in
writing, setting forth the reasons for the suspension. Sueh Sub]ect to subsection
(2), the suspended member of the fire department may request in wrttmg that the
charges must be presented to the rext-meeting-of-the council or commission and



Ch. 282 MONTANA SESSION LAWS 2007 1242

for a hearing had-thereeon;when. The hearing must be held within 30 days of the
request. The suspended member may invoke the right of privacy to request a
closed hearing. At the hearing, the suspended member of the fire department
may appear in person or by counsel and makehis provide a defense to-said
against the charges.

(2) If the suspended member of the fire department does not request a hearing
by the council or commission within 5 business days of receiving the suspension
charge, the suspended member forfeits the option of requesting a hearing by the
council or commission.

2)(3) Should Ifthe charges arenot be presented to-the-next-meetingof before
the council or commission after-the-suspension-orshould within 30 days of the
request for a hearing or if the-ehargesbefoundnet-provenby the council or
commission determines the charges to be unfounded, the suspended person shall
must be reinstated and be is entitled to his the person’s usual compensation for

the time se-suspended of the suspension.

3)(4) If sueh the charges are found proven by the council or commission, the
council or commission, by a vote of a majority of the whole council or commission,
may impose steh a penalty as—it—shall-determine commensurate to its
determination of what the offense warrants, including either im the
continuation of the suspension for a limited time or irr the removal of the
suspended person from the fire department.”

Approved April 26, 2007

CHAPTER NO. 282
[HB 742]

AN ACT PROVIDING FOR THE ADMISSIBILITY OF HEARSAY
STATEMENTS TO PROVE THE OCCURRENCE OF, OR THE IDENTITY OF
THE ABUSER, IN CASES OF PHYSICAL OR SEXUAL ABUSE OF AN
INDIVIDUAL WITH A DEVELOPMENTAL DISABILITY; AND PROVIDING
AN APPLICABILITY DATE.

WHEREAS, physical or sexual abuse of an individual with a developmental
disability is an abhorrent phenomenon that should not be tolerated in any
society; and

WHEREAS, physical or sexual abuse of an individual with a developmental
disability is sometimes hard to prove because no one except the abuser and the
individual are present and the individual is sometimes incapable of expressing
in language the circumstances of the abuse sufficiently to allow for criminal
prosecution of the abuser and because testimony of another individual on behalf
of the developmentally delayed individual could be excluded by various
provisions of the Montana Rules of Evidence, especially the rule governing
exceptions to the rule against the admissibility of hearsay evidence, contained
in Rule 804 of the Montana Rules of Evidence, adopted by the Montana Supreme
Court in 1976; and

WHEREAS, Rule 802 of the Montana Rules of Evidence adopted by the
Montana Supreme Court allows the Legislature to provide exceptions to the rule
against admission of hearsay statements into evidence because Rule 802
provides that hearsay is inadmissible except as provided by statute; and
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WHEREAS, the Legislature therefore believes that it is appropriate for the
Legislature to adopt, using as a guide the guidelines on child hearsay adopted by
the Montana Supreme Court in State v. J.C.E., 235 Mont. 264, 767 P.2d 309
(1988), and applied in such opinions as State v. Osborne, 1999 MT 149, 295
Mont. 54, 982 P.2d 1045 (1999), a statute allowing the admission into evidence of
testimony of third persons under circumstances in which there are sufficient
guarantees of trustworthiness to render the testimony of the third person
probative and valuable to the trial court or jury.

Be it enacted by the Legislature of the State of Montana:

Section 1. Testimony of third person in cases of abuse of individual
with developmental disability. (1) Otherwise inadmissible hearsay may be
admitted into evidence in a criminal proceeding, as provided in subsections (2)
and (3), if:

(a) the declarant of the out-of-court statement is an individual with a
developmental disability who is:

(1) an alleged victim of a sexual offense or other crime of violence, including
partner or family member assault, that is the subject of the criminal proceeding;
or

(i1) a witness to an alleged sexual offense or other crime of violence, including
partner or family member assault, that is the subject of the criminal proceeding;

(b) the court finds that the time, content, and circumstances of the
statement provide circumstantial guarantees of trustworthiness;

(¢c) the individual with a developmental disability is unavailable as a
witness;

(d) the hearsay testimony is offered as evidence of a material fact and is more
probative on the point for which it is offered than any other evidence available
through reasonable efforts; and

(e) the party intending to offer the hearsay testimony gives sufficient notice
to provide the adverse party with a fair opportunity to prepare. The notice must
include the content of the statement, the approximate time, date, and location of
the statement, the person to whom the statement was made, and the
circumstances surrounding the statement that the offering party believes
support the statement’s reliability.

(2) The court shall issue findings of fact and conclusions of law setting forth
the court’s reasoning on the admissibility of the testimony.

(3) When deciding the admissibility of offered hearsay testimony under
subsections (1) and (2), a court shall consider the following:

(a) the attributes of the hearsay declarant, including:
(1) the individual’s age;
(i1) the individual’s ability to communicate verbally;

(ii1) the individual’s ability to comprehend the statements or questions of
others;

(iv) the individual’s ability to tell the difference between truth and falsehood;

(v) the individual’s motivation to tell the truth, including whether the
individual understands the general obligation to speak truthfully and not
fabricate stories;
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(vi) whether the individual possessed sufficient mental capacity at the time
of the alleged incident to create an accurate memory of the incident; and

(vil) whether the individual possesses sufficient memory to retain an
independent recollection of the events at issue;

(b) information regarding the witness who is relating the individual’'s
hearsay statement, including:

(i) the witness’s relationship to the individual;

(i1) whether the relationship between the witness and the individual has an
impact on the trustworthiness of the individual’s hearsay statement;

(ii1) whether the witness has a motive to fabricate or distort the individual’s
statement; and

(iv) the circumstances under which the witness heard the individual’'s
statement, including the timing of the statement in relation to the incident at
issue and the availability of another person in whom the individual could
confide;

(c) information regarding the individual’s statement, including:

(1) whether the statement contains knowledge not normally attributed to an
individual of the declarant’s age;

(i1) whether the statement was spontaneous;

(i11) the suggestiveness of statements by other persons to the individual at
the time that the individual made the statement;

(iv) if statements were made by the individual to more than one person,
whether those statements were consistent;

(v) the nearness in time of the statement to the incident at issue; and

(vi) whether the statement is testimonial or nontestimonial in character;
and

(d) other considerations that in the judge’s opinion may bear on the
admissibility of the individual’s hearsay testimony.

(4) As used in this section, “developmental disability” has the meaning
provided in 53-20-102.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 46, chapter 16, part 2, and the provisions of Title 46,
chapter 16, part 2, apply to [section 1].

Section 3. Severability. If a part of [this act] is invalid, all valid parts that
are severable from the invalid part remain in effect. If a part of [this act] is
invalid in one or more of its applications, the part remains in effect in all valid
applications that are severable from the invalid applications.

Section 4. Applicability. [This act] applies to criminal proceedings begun
on or after October 1, 2007.

Approved April 26, 2007
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CHAPTER NO. 283
[HB 743]

AN ACT ADDING CHRONIC DISEASE PROGRAMS TO THE DEFINITION
OF “PROGRAMS FOR TOBACCO DISEASE PREVENTION”; AMENDING
SECTIONS 17-6-602 AND 17-6-606, MCA; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 17-6-602, MCA, is amended to read:

“17-6-602. Definitions. As used in this part, the following definitions
apply:

(1) “Benefits, services, or coverage of health care needs” means the provision

of health care to persons by the state through any program of benefits, services,
or coverage, including income tax incentives.

(2) “Health care” has the meaning provided in 50-16-504.

(3) (a) “Programs for tobacco disease prevention” means programs of
services administered by the state for the purposes of informing individuals of
the health risks of tobacco use and exposure to secondhand tobacco smoke,
assisting persons in the avoidance of tobacco products use, and assisting
individuals in cessation of tobacco use.

(b) Programs for tobacco disease prevention include:

(1) community-based education programs;

(i1) American Indian community tobacco education programs;

(i11) general public awareness and education programs;

(iv) tobacco cessation services;

(v) chronic disease programs;

&A(vi) a tobacco use resource center;

& (vii) special education and cessation programs to reach youth and women
of childbearing age;

Gr)(viit) smokeless tobacco user programs; and

{viit)(ix) advertising issue programs.

(4) “Tobacco products” means a substance intended for human use that
contains tobacco and includes but is not limited to cigarettes, cigars, smoking
tobacco, and tobacco intended for use in an oral or nasal cavity.

(5) “Trust fund” means the Montana tobacco settlement trust fund
authorized by Article XII, section 4, of the Montana constitution and
implemented through this part.”

Section 2. Section 17-6-606, MCA, is amended to read:

“17-6-606. Tobacco settlement accounts — purpose — uses. (1) The
purpose of this section is to dedicate a portion of the tobacco settlement proceeds
to fund & statewide eemprehensive programs for tobacco disease prevention

program designed to:
(a) discourage children from starting use of tobacco;

(b) assist adults in quitting use of tobacco;
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(c) provide funds for the children’s health insurance program; and
(d) provide funds for the comprehensive health association programs.

(2) An amount equal to 32% of the total yearly tobacco settlement proceeds
received after June 30, 2003, must be deposited in a state special revenue
account. Subject to subsection (5), the funds referred to in this subsection may be
used only for funding a statewide programs for tobacco disease prevention
program designed to prevent children from starting tobacco use and to help
adults who want to quit tobacco use. The department of public health and
human services shall manage the tobacco disease prevention pregram programs
and shall adopt rules to implement the pregram programs. In adopting rules,
the department shall consider the standards contained in Best Practices for
Comprehensive Tobacco Control Programs—August 1999 or its successor
document, published by the U.S. department of health and human services,
centers for disease control and prevention.

(3) An amount equal to 17% of the total yearly tobacco settlement proceeds
received after June 30, 2003, must be deposited in a state special revenue
account. Subject to subsection (5), the funds referred to in this subsection may be
used only for:

(a) matching funds to secure the maximum amount of federal funds for the
Children’s Health Insurance Program Act provided for in Title 53, chapter 4,
part 10; and

(b) programs of the comprehensive health association provided for in Title
33, chapter 22, part 15, with funding use subject to 33-22-1513.

(4) Funds deposited in a state special revenue account, as provided in
subsection (2) or (3), that are not appropriated within 2 years after the date of
deposit must be transferred to the trust fund.

(5) The legislature shall appropriate money from the state special revenue
accounts provided for in this section for programs for tobacco disease
prevention, for the programs referred to in the subsection establishing the
account, and for funding the tobacco prevention advisory board.

(6) Programs funded under this section that are private in nature may be
funded through contracted services.”

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 284
[HB 744]

AN ACT REVISING CERTAIN SCHOOL LAWS; REVISING TERRITORY
TRANSFER LAWS RELATED TO K-12 DISTRICTS; AMENDING SECTION
20-6-105, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 20-6-105, MCA, is amended to read:

“20-6-105. Transfer of territory from one district to another —
hearing on effects of proposed transfer — burden of proof — standard
of proof — appeal to district court. (1) (a) Except as provided in 20-6-214,
20-6-215, 20-6-308, and 20-6-322, and subsection (1)(b) of this section, a petition
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to transfer territory from one school district to another may be presented to the
county superintendent if:

{a)(i) the petition is signed by 60% of the registered electors qualified to vote
at general elections in the territory proposed for transfer;

{b)(ii) the territory to be transferred is contiguous to the district to which it is
to be attached, includes taxable property, and has school-age children living in
it;

{e)(iii) the territory to be transferred is not located within 3 miles, over the
shortest practicable route, of an operating school in the district from which it is
to be transferred; and

{b(iv) the board of trustees of the school district that would receive the
territory has approved the proposed transfer by a resolution adopted by a
majority of the members of the board of trustees at a meeting for which proper
notice was given.

(b) A petition to transfer territory to or from a K-12 district may not be
presented to a county superintendent unless both school boards and the county
superintendents have agreed in writing.

(2) OnorafterMareh27-20030nee Once a petition to transfer territory has
been filed, an additional petition to transfer that territory may not be filed for 4
years.

(3) The petition for a transfer of territory must be delivered to the county
superintendent and must:

(a) provide a legal description of the territory that is requested to be
transferred and a description of the district to which the territory is to be
transferred;

(b) state the reasons why the transfer is requested; and
(c) state the number of school-age children residing in the territory.

(4) Ifboth the trustees of the receiving and transferring school districts have
approved the proposed territory transfer in writing, the county superintendent
shall grant the transfer.

(5) For any petition that meets the criteria specified in subsection (1) and
contains the information required by subsection (3) but that has not been
approved in writing by the board of trustees of the school district that would
transfer the territory, the county superintendent shall:

(a) not more than 40 days after receipt of the petition, set a place, date, and
time for a hearing to consider the petition; and

(b) give notice of the place, date, and time of the hearing. The notice must be
posted in the districts affected by the petition for the transfer of territory in the
manner prescribed in this title for notices for school elections, with at least one
notice posted in the territory to be transferred. Notice must also be delivered to
the board of trustees of the school district from which the territory is to be
transferred.

(6) The county superintendent shall conduct a hearing as scheduled, and
any resident, taxpayer, or representative of the receiving or transferring district
must, upon request, be heard. At the hearing, the petitioners have the initial
burden of presenting evidence on the proposed transfer’s effect on:
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(a) the educational opportunity for the students in the receiving and
transferring districts, including but not limited to:

(1) class size;

(i1) ability to maintain demographic diversity;

(i11) local control;

(iv) parental involvement; and

(v) the capability of the receiving district to provide educational services;
(b) student transportation, including but not limited to:

(1) safety;

(i1) cost; and

(ii1) travel time of students;

(c) the economic viability of the proposed new districts, including but not
limited to:

(1) the existence of a significant burden on the taxpayers of the district from
which the territory will be transferred,;

(i1) the significance of any loss in state funding for the students in both the
receiving and transferring districts;

(i11) the viability of the future bonding capacity of the receiving and
transferring districts, including but not limited to the ability of the receiving
district and the transferring district to meet minimum bonding requirements;

(iv) the ability of the receiving district and the transferring district to
maintain sufficient reserves; and

(v) the cumulative effect of other transfers of territory out of the district in
the previous 8 years on the taxable value of the district from which the territory
is to be transferred. In cases where the cumulative effect of other transfers of
territory out of the district in the previous 8 years is equal to or greater than 25%
of the district’s taxable value, the following additional factors must be
considered and weighed in the decision:

(A) the district’s rate of passage of discretional levies placed before the
voters over the previous 8 years;

(B) the district’s reduction or elimination of instructional staff or programs
over the previous 8 years; and

(C) any increase in district taxes over the previous 8 years and the likely
increase in district taxes if the transfer is granted.

(7) After receiving evidence from both the proponents and opponents of the
proposed territory transfer on the effects described in subsection (6), the county
superintendent shall, within 30 days after the hearing, issue findings of fact,
conclusions of law, and an order.

(8) If, based on a preponderance of the evidence, the county superintendent
determines that the evidence on the effects described in subsection (6) supports
a conclusion that a transfer of the territory is in the best and collective interest of
students in the receiving and transferring districts and does not negatively
impact the ability of the districts to serve those students, the county
superintendent shall grant the transfer. If the county superintendent
determines that, based on a preponderance of the evidence presented at the
hearing, a transfer of the territory is not in the best and collective interest of
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students in the receiving and transferring districts and will negatively impact
the ability of the districts to serve those students, the county superintendent
shall deny the territory transfer.

(9) The decision of the county superintendent is final 30 days after the date
of the decision unless it is appealed to the district court by a resident, taxpayer,
or representative of either district affected by the petitioned territory transfer.
The county superintendent’s decision must be upheld unless the court finds that
the county superintendent’s decision constituted an abuse of discretion under
this section.

(10) Whenever a petition to transfer territory from one district to another
district creates a joint district or affects the boundary of an existing joint
district, the petition to transfer territory must be delivered to the county
superintendent of the county in which the territory proposed to be transferred is
located. The county superintendent shall notify any other county
superintendents of counties with districts affected by the petition, and the
duties prescribed in this section for the county superintendent must be
performed jointly. If the number of county superintendents involved is an even
number, the county superintendents shall jointly appoint an additional county
superintendent from an unaffected county to join them in conducting the
hearing required in subsection (6) and in issuing the decision required in
subsection (8). The decision issued under subsection (8) must be made by a
majority of the county superintendents.

(11) A petition seeking to transfer territory out of or into a K-12 district must
propose the transfer of territory for both elementary and high school purposes.
In the case of a proposed transfer out of or into a K-12 district, a petition that
fails to propose the transfer of territory for both elementary and high school
purposes is invalid for the purposes of this section.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 285
[HB 771]

AN ACT GENERALLY REVISING ACTUARIAL VALUATION AND
REPORTING REQUIREMENTS RELATED TO THE INVESTMENTS AND
BENEFITS OF THE STATEWIDE PUBLIC EMPLOYEES RETIREMENT
SYSTEMS; AMENDING SECTIONS 5-11-210, 19-2-405, 19-2-407, 19-2-408,
19-20-201, AND 19-20-719, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Reports on retirement system trust fund investments and
benefits. (1) As soon as practical after the end of each calendar year, the board
of investments shall publish a report on each retirement system trust fund
invested by the board. The report may be part of an annual report required
pursuant to Article VIII, section 13, of the Montana constitution or 17-5-1650
but must summarize the following with respect to each retirement system trust
fund:

(a) asset allocation;
(b) past and expected investment performance;
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(c) investment goals and strategies; and

(d) Montana public employees’ retirement system investments and
performance compared with the public employees’ retirement system
investments and performance in other states.

(2) The board of investments shall annually at a public meeting present the
report described in subsection (1) to the public employees’ retirement board
provided for in 2-15-1009 and the teachers’ retirement board provided for in
2-15-1010. The board shall also provide the report to the legislature pursuant to
5-11-210.

Section 2. Presentation to board of investments. The board shall
annually at a public meeting present to the board of investments established in
2-15-1808 a financial and actuarial report of the retirement systems
administered by the board and brief the board of investments on any benefit
changes being considered by the board that may affect trust fund obligations.

Section 3. Presentation to board of investments. The retirement board
shall annually at a public meeting present to the board of investments
established in 2-15-1808 a financial and actuarial report of the retirement
system and brief the board of investments on any benefit changes being
considered by the retirement board that may affect trust fund obligations.

Section 4. Section 5-11-210, MCA, is amended to read:

“5-11-210. Clearinghouse for reports to legislature. (1) For the
purposes of this section, “report” means a report required by law to be given to or
filed with the legislature.

(2) On or before September 1 of each year preceding the convening of a
regular session of the legislature, an entity required to report to the legislature
shall provide, in writing, to the appropriate interim or statutory committee:

(a) the final title of the report;

(b) an abstract or description of the contents of the report, not to exceed 100
words;

(c) arecommendation on how many copies of the report should be provided to
the legislature;

(d) the reasons why the number of copies recommended is, in the opinion of
the reporting entity, the appropriate number of copies; and

(e) an estimated cost for each copy of the report.

(3) After considering all of the information available about the report,
including the number of legislators requesting copies of the report pursuant to
subsection (7), the appropriate interim or statutory committee shall, in writing,
direct the reporting entity to provide a specific number of copies. The number of
copies required is at the sole discretion of the appropriate interim or statutory
committee. The appropriate interim or statutory committee may require the
reporting entity to mail the copies of the report.

(4) The appropriate interim or statutory committee may require that the
report be submitted in an electronic format usable on the legislature’s current
computer hardware, in a microform, such as microfilm or microfiche, or in a
CD-ROM format, meaning compact disc read-only memory.

(5) Costs of preparing and distributing a report to the legislature, including
writing, printing, postage, distribution, and all other costs, accrue to the
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reporting agency. Costs incurred in meeting the requirements of this section
may not accrue to the legislative services division.

(6) The executive director of the legislative services division shall cause to be
prepared a list of all reports required to be presented to the legislature from the
list of titles received under subsection (2).

(7) The executive director shall, as soon as possible following a general
election, mail to each holdover senator, senator-elect, and representative-elect a
list of the titles of the reports, along with the abstracts prepared pursuant to
subsection (2)(b). The list must include a form on which each member or
member-elect receiving the list may indicate the report or reports that the
member or member-elect would like to receive.

(8) The executive director of the legislative services division shall make
copies of reports requested pursuant to subsection (7) available to those
members or members-elect by either requiring that copies be mailed pursuant
to subsection (3) or by delivering copies of the reports during the first week of the
legislative session.

(9) The executive director of the legislative services division may keep as
many copies of a report as are necessary and discard the rest.

(10) The procedure outlined in this section may also be used for a report
required to be made to the legislature under the Multistate Tax Compact
contained in 15-1-601, the Vehicle Equipment Safety Compact contained in
61-2-201, the Multistate Highway Transportation Agreement contained in
61-10-1101, or the Western Interstate Nuclear Compact contained in 90-5-201.

(11) Each report to the legislature required under [section 1], 19-2-405,
19-2-407, and 19-20-201 must be provided to the legislative services division as
soon as the report is published. The legislative services division shall ensure that
legislators are notified pursuant to this section of the report’s availability.
During the interim, the legislative services division shall ensure that members of
the state administration and veterans’ affairs interim committee and the
legislative finance committee receive copies of the reports.”

Section 5. Section 19-2-405, MCA, is amended to read:

“19-2-405. Employment of actuary — biennial annual investigation
and valuation. (1) The board shall retain a competent actuary who is an
enrolled member of the American academy of actuaries and who is familiar with
public systems of pensions. The actuary is the technical advisor of the board on
matters regarding the operation of the retirement systems.

(2) The board shall require the actuary to make abienntal an annual
actuarial investigation into the suitability of the actuarial tables used by the
retirement systems and an actuarial valuation of the assets and liabilities of
each defined benefit plan that is a part of the retirement systems.

(3) The normal cost contribution rate, which is funded by required employee
contributions and a portion of the required employer contributions to each
defined benefit retirement plan, must be calculated as the level percentage of
members’ salaries that will actuarially fund benefits payable under a
retirement plan as those benefits accrue in the future.

(4) (a) The unfunded liability contribution rate, which is entirely funded by a
portion of the required employer contributions to the retirement plan, must be
calculated as the level percentage of current and future defined benefit plan
members’ salaries that will amortize the unfunded actuarial liabilities of the
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retirement plan over a reasonable period of time, not to exceed 30 years, as
determined by the board.

(b) In determining the amortization period under subsection (4)(a) for the
public employees’ retirement system’s defined benefit plan, the actuary shall
take into account the plan choice rate contributions to be made to the defined
benefit plan pursuant to 19-3-2117 and 19-21-203.

(5) The board shall require the actuary to conduct a periodic actuarial
investigation into the actuarial experience of the retirement systems and plans.
Copies of the report must be provided to the legislature pursuant to 5-11-210.

(6) The board may require the actuary to conduct any valuation necessary to
administer the retirement systems and the plans subject to this chapter.”

Section 6. Section 19-2-407, MCA, is amended to read:

“19-2-407. Reportbyboardtogoevernor Reports. (1) Assoon as practical
after the close of each fiscal year, the board shall file with the governor and with
the legislature pursuant to 5-11-210 a report of its work for that fiscal year. The
report must include but is not limited to:

(a) a statement as to the accumulated cash and securities in the pension
trust funds as certified by the state treasurer and the board of investments—The

reportmustinelade;
(b) a summary of the most recent uwnpublished—report—of information

available from the actuary ef concerning the actuarial valuation of the assets
and liabilities of each system or plan; and

(c) an analysis of how market performance is affecting actuarial funding of
each of the retirement systems or plans.

(2) The report required under subsection (1) must also provide information
concerning the defined contribution plan, including a description of the plan, the
number of members in the plan, plan contribution rates, the total amount of
money invested by members, investment performance, administrative costs and
fees, determinations on the plan choice rate made pursuant to 19-3-2121, and
other information required under applicable governmental accounting
standards and as determined by the board.”

Section 7. Section 19-2-408, MCA, is amended to read:

“19-2-408. Administrative expenses. (1) The legislature finds that
proper administration of the pension trust funds benefits both employers and
members and continues to benefit members after retirement.

(2) (a) The administrative expenses of the retirement systems administered
by the board must be paid from the investment earnings on the pension trust
fund of the public employees’ retirement system’s defined benefit plan, except as
otherwise provided in this section. The board shall compute the administrative
expenses attributable to each retirement system or plan administered by the
board and transfer that amount from each retirement system’s or plan’s pension
trust fund to the pension trust fund of the public employees’ retirement system’s
defined benefit plan in a manner that ensures that the public employees’
retirement system’s defined benefit plan trust fund is fully compensated for
expenditures made on behalf of other systems or plans so that there is no
actuarial impact on the fund.
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(b) The total administrative expenses of the board, including the
administration of the volunteer firefighters’ pension plan, may not exceed 1.5%
of the total defined benefit plan retirement benefits paid.

(3) For purposes of calculating the percentage specified in subsection (2)(b),
administrative expenses do not include:

(a) expenditures to purchase intangible assets for plan administration;
(b) expenses of the defined contribution plan; exr

(c) expenditures of funds allocated under 19-3-112(1)(b) to the education
fund established in 19-3-112(1)(a), or

(d) expenses for an actuarial valuation under 19-2-405(2) performed during
the first year of a biennium.

(4) The administrative expenses of the defined contribution plan must be
paid, as provided in 19-3-2105, from assets of the defined contribution plan.”

Section 8. Section 19-20-201, MCA, is amended to read:

“19-20-201. Administration by retirement board. (1) The retirement
board shall administer and operate the retirement system within the
limitations prescribed by this chapter, and it is the duty of the retirement board
to:

(a) establish rules necessary for the proper administration and operation of
the retirement system;

(b) approve or disapprove all expenditures necessary for the proper
operation of the retirement system,;

(c) keep a record of all its proceedings, which must be open to public
inspection,;

(d) submit a report to the office of budget and program planning detailing
the fiscal transactions for the 2 fiscal years immediately preceding the report
due date, the amount of the accumulated cash and securities of the retirement
system, and the last fiscal year balance sheet showing the assets and liabilities
of the retirement system;

(e) keep in convenient form the data that is necessary for actuarial valuation
of the various funds of the retirement system and for checking the experience of
the retirement system;

(f) prepare an annual valuation of the assets and liabilities of the retirement
system that includes an analysis of how market performance is affecting the
actuarial funding of the retirement system;

(g) prescribe a form for membership application that will provide adequate
and necessary information for the proper operation of the retirement system;

(h) annually determine the rate of regular interest as prescribed in
19-20-501;

(i) establish and maintain the funds of the retirement system in accordance
with the provisions of part 6 of this chapter; and

(j) perform other duties and functions as are required to properly administer
and operate the retirement system.

(2) In discharging its duties, the board, or an authorized representative of
the board, may conduct hearings, administer oaths and affirmations, take
depositions, certify to official acts and records, and issue subpoenas to compel
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the attendance of witnesses and the production of books, papers,
correspondence, memoranda, and other records. Subpoenas must be issued and
enforced pursuant to 2-4-104.

(3) The board may send retirement-related material to employers and the
campuses of the Montana university system for delivery to employees. To
facilitate distribution, employers and those campuses shall each provide the
board with a point of contact who is responsible for distribution of the material
provided by the board.

(4) The board shall make available to the legislature pursuant to 5-11-210

copies of the annual actuarial valuation and report required pursuant to
subsections (1)(d) and (1)(f).”

Section 9. Section 19-20-719, MCA, is amended to read:

“19-20-719. Guaranteed annual benefit adjustment — rulemaking.
(1) Subject to subsection (3), on January 1 of each year, the retirement allowance
payable to each recipient who is eligible under subsection (2) must be increased
by 1.5%.

(2) A benefit recipient is eligible for and must receive the minimum annual
benefit adjustment provided for in this section if the retiree has received at least
36 monthly retirement benefit payments prior to January 1 of the year in which
the adjustment is to be made.

(3) On January 12002 and J anuary 1 of each year following the system’s
biennial valuation, the board may increase the annual benefit adjustment

provided in subsection (1) until a maximum of 3% is guaranteed if:

(a) the period required to amortize the system’s actuarial unfunded liability,
as determined by the most recent biennial valuation, adjusted for any benefit
enhancement enacted by the legislature since the most recent biennial
valuation, is less than 25 years;

(b) sufficient funds are available to increase the guaranteed annual benefit
adjustment by at least 0.1%; and

(c) the increase granted by the board would not cause the amortization
period, as of the most recent valuation, to exceed 25 years.

(4) The board shall adopt rules to administer the provisions of this section.”

Section 10. Codification instruction. (1) [Section 1] is intended to be

codified as an integral part of Title 17, chapter 6, part 2, and the provisions of
Title 17, chapter 6, part 2, apply to [section 1].

(2) [Section 2] is intended to be codified as an integral part of Title 19,
chapter 2, part 4, and the provisions of Title 19, chapter 2, part 4, apply to
[section 2].

(3) [Section 3] is intended to be codified as an integral part of Title 19,
chapter 20, part 2, and the provisions of Title 19, chapter 20, part 2, apply to
[section 3].

Section 11. Effective date. [This act] is effective June 1, 2007.
Approved April 26, 2007
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CHAPTER NO. 286
[HB 778]

AN ACT PROVIDING AN EXEMPTION FROM TAXATION FOR OIL AND
GAS WELLS, WORKING INTERESTS, AND NONWORKING INTERESTS
OWNED BY THE STATE OR A LOCAL GOVERNMENT; AMENDING
SECTION 15-36-304, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE
DATE AND A RETROACTIVE APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 15-36-304, MCA, is amended to read:
“15-36-304. Production tax rates imposed on oil and natural gas —

exemption. (1) The production of oil and natural gas is taxed as provided in this
section. The tax is distributed as provided in 15-36-331 and 15-36-332.

(2) Natural gasis taxed on the gross taxable value of production based on the
type of well and type of production according to the following schedule for
working interest and nonworking interest owners:

Working  Nonworking

Interest Interest

(a) (1) first 12 months of qualifying

production 0.5% 14.8%
(i) after 12 months:
(A) pre-1999 wells 14.8% 14.8%
(B) post-1999 wells 9% 14.8%
(b) stripper natural gas pre-1999 wells 11% 14.8%
(c) horizontally completed well production:
(1) first 18 months of qualifying production 0.5% 14.8%
(i1) after 18 months 9% 14.8%

(3) The reduced tax rates under subsection (2)(a)(i) on production for the
first 12 months of natural gas production from a well begins following the last
day of the calendar month immediately preceding the month in which natural
gasis placed in a natural gas distribution system, provided that notification has
been given to the department.

(4) The reduced tax rate under subsection (2)(c)(i) on production from a
horizontally completed well for the first 18 months of production begins
following the last day of the calendar month immediately preceding the month
in which natural gas is placed in a natural gas distribution system, provided
that notification has been given to the department.

(5) Oil is taxed on the gross taxable value of production based on the type of
well and type of production according to the following schedule for working
interest and nonworking interest owners:

Working  Nonworking
Interest Interest

(a) primary recovery production:

(1) first 12 months of qualifying production 0.5% 14.8%

(i) after 12 months:

(A) pre-1999 wells 12.5% 14.8%
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(B) post-1999 wells 9% 14.8%
(b) stripper oil production:

(1) first 1 through 10 barrels a day production  5.5% 14.8%
(i1) more than 10 barrels a day production 9.0% 14.8%
(c) (1) stripper well exemption production 0.5% 14.8%
(i1) stripper well bonus production 6.0% 14.8%
(d) horizontally completed well production:

(1) first 18 months of qualifying production 0.5% 14.8%
(i1) after 18 months:

(A) pre-1999 wells 12.5% 14.8%
(B) post-1999 wells 9% 14.8%

(e) incremental production:
(1) new or expanded secondary recovery

production 8.5% 14.8%
(i1) new or expanded tertiary production 5.8% 14.8%
() horizontally recompleted well:
(1) first 18 months 5.5% 14.8%
(i) after 18 months:
(A) pre-1999 wells 12.5% 14.8%
(B) post-1999 wells 9% 14.8%

(6) (a) The reduced tax rates under subsection (5)(a)(i) for the first 12 months
of oil production from a well begins following the last day of the calendar month
immediately preceding the month in which oil is pumped or flows, provided that
notification has been given to the department.

(b) (1) The reduced tax rates under subsection (5)(d)(i) on oil production from
a horizontally completed well for the first 18 months of production begins
following the last day of the calendar month immediately preceding the month
in which oil is pumped or flows if the well has been certified as a horizontally
completed well to the department by the board.

(11) The reduced tax rate under subsection (5)(f)(i) on oil production from a
horizontally recompleted well for the first 18 months of production begins
following the last day of the calendar month immediately preceding the month
in which oil is pumped or flows if the well has been certified as a horizontally
recompleted well to the department by the board.

(¢) Incremental production is taxed as provided in subsection (5)(e) only if
the average price for each barrel of oil as reported in the Wall Street Journal for
west Texas intermediate crude oil during a calendar quarter is less than $30 a
barrel. If the price of oil is equal to or greater than $30 a barrel in a calendar
quarter as determined in subsection (6)(d), then incremental production from
pre-1999 wells and from post-1999 wells is taxed at the rate imposed on primary
recovery production under subsections (5)(a)(ii)(A) and (5)(a)(ii)(B),
respectively, for production occurring in that quarter, other than exempt
stripper well production.

(d) (i) Stripper well exemption production is taxed as provided in subsection
(5)(c)(@) only if the average price for a barrel of oil as reported in the Wall Street
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Journal for west Texas intermediate crude oil during a calendar quarter is less
than $38 a barrel. If the price of oil is equal to or greater than $38 a barrel, there
is no stripper well exemption tax rate and oil produced from a well that produces
3 barrels a day or less is taxed as stripper well bonus production.

(i1) Stripper well bonus production is subject to taxation as provided in
subsection (5)(c)(ii) only if the average price for a barrel of oil as reported in the
Wall Street Journal for west Texas intermediate crude oil during a calendar
quarter is equal to or greater than $38 a barrel.

(e) For the purposes of subsections (6)(c) and (6)(d), the average price for
each barrel must be computed by dividing the sum of the daily price for west
Texas intermediate crude oil as reported in the Wall Street Journal for the
calendar quarter by the number of days on which the price was reported in the
quarter.

(7) (a) The tax rates imposed under subsections (2) and (5) on working
interest owners and nonworking interest owners must be adjusted to include
the total of the privilege and license tax adopted by the board of oil and gas
conservation pursuant to 82-11-131 and the derived rate for the oil, gas, and coal
natural resource account as determined under subsection (7)(b).

(b) The total of the privilege and license tax and the tax for the oil, gas, and
coal natural resource account may not exceed 0.3%. The base rate for the tax for
oil, gas, and coal natural resource account funding is 0.08%, but when the rate
adopted pursuant to 82-11-131 by the board of oil and gas conservation for the
privilege and license tax:

(1) exceeds 0.22%, the rate for the tax to fund the oil, gas, and coal natural
resource account is equal to the difference between the rate adopted by the
board of oil and gas conservation and 0.3%; or

(1) is less than 0.18%, the rate for the tax to fund the oil, gas, and coal natural
resource account is equal to the difference between the rate adopted by the
board of oil and gas conservation and 0.26%.

(c) The board of oil and gas conservation shall give the department at least
90 days’ notice of any change in the rate adopted by the board. Any rate change
of the tax to fund the oil, gas, and coal natural resource account is effective at the
same time that the board of oil and gas conservation rate is effective.

(8) Any interest in production owned by the state or a local government is
exempt from taxation under this section.”

Section 2. Effective date. [This act] is effective on passage and approval.

Section 3. Retroactive applicability. [This act] applies retroactively,
within the meaning of 1-2-109, to production on or after December 31, 1995.

Approved April 26, 2007

CHAPTER NO. 287
[HB 781]

AN ACT REQUIRING EACH LAW ENFORCEMENT AGENCY TO ADOPT A
POLICY ON RACE-BASED TRAFFIC STOPS, INCLUDING THE
COLLECTION OF DATA ON RACIAL PROFILING IN TRAFFIC STOPS;
AMENDING SECTION 44-2-117, MCA; AND PROVIDING AN EFFECTIVE
DATE.
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Be it enacted by the Legislature of the State of Montana:
Section 1. Section 44-2-117, MCA, is amended to read:

“44-2-117. Racial profiling prohibited — definitions — policies —
complaints — training. (1) A peace officer may not engage in racial profiling.

(2) The race or ethnicity of an individual may not be the sole factor in:

(a) determining the existence of probable cause to take into custody or arrest
an individual; or

(b) constituting a particularized suspicion that an offense has been or is
being committed in order to justify the detention of an individual or the
investigatory stop of a motor vehicle.

(3) Each law enforcement agency shall adopt a policy on race-based traffic
stops that:

(a) prohibits the practice of routinely stopping members of minority groups
for violations of vehicle laws as a pretext for investigating other violations of
criminal law;

(b) provides for periodic reviews by the law enforcement agency and
collection of data that determine whether any peace officers of the law
enforcement agency have a pattern of stopping members of minority groups for
violations of vehicle laws in a number disproportionate to the population of
minority groups residing or traveling within the jurisdiction of the law
enforcement agency;

(c) if the review under subsection (3)(b) reveals a pattern, requires an
investigation to determine whether any peace officers of the law enforcement
agency routinely stop members of minority groups for violations of vehicle laws
as a pretext for investigating other violations of criminal law.

3}(4) (a) Each municipal, county, consolidated local government, and state
law enforcement agency shall adopt a detailed written policy that clearly defines
the elements constituting racial profiling. Each agency’s policy must prohibit
racial profiling, require that all stops are lawful under 46-5-401, and require
that all stops are documented according to &E%W
proeedures subsection (3) of this section.

(b) The policy must include a procedure that the law enforcement agency
will use to address written complaints concerning racial profiling. The
complaint procedure must require that:

(1) all written complaints concerning racial profiling be promptly reviewed;

(i1) a person is designated who shall review all written complaints of racial
profiling;

(ii1) the designated person shall, within 10 days of receipt of a written
complaint, acknowledge receipt of the complaint in writing; and

@iv) after a review is completed, the designated person shall, in writing,
inform the person who submitted the written complaint and the head of the
agency of the results of the review.

(c) The policy must be available for public inspection during normal business
hours.

4)(5) Each municipal, county, consolidated local government, and state law
enforcement agency shall require for all of its peace officers cultural awareness
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training and training in racial profiling. The training program must be certified
by the peace officers’ standards and training advisory council.

(6) Each law enforcement agency may provide for appropriate counseling
and training of any peace officer found to have engaged in race-based traffic
stops within 90 days of the review. The course or courses of instruction and the
guidelines must stress understanding and respect for racial and cultural
differences and development of effective, noncombative methods of carrying out
law enforcement duties in a racially and culturally diverse environment.

)(7) If an investigation of a complaint of racial profiling reveals that a
peace officer was in direct violation of the law enforcement agency’s written
policy prohibiting racial profiling, the law enforcement agency shall take
appropriate action against the peace officer consistent with applicable laws,
rules, ordinances, or policies.

£6)(8) For the purposes of this section, the following definitions apply:

(a) “Minority group” means individuals of African American, Hispanic,
Native American, Asian, or Middle Eastern descent.

{a)(b) “Peace officer” has the meaning provided in 46-1-202.

b)) “Racial profiling” means the detention, official restraint, or other
disparate treatment of an individual solely on the basis of the racial or ethnic
status of the individual.

£H(9) The department of justice shall make periodic reports to the law and
justice interim committee regarding the degree of compliance by municipal,
county, consolidated local government, and state law enforcement agencies with
the requirements of this section.

(10) Each law enforcement agency in this state may use federal funds from
community-oriented policing services grants or any other federal sources to equip
each vehicle used for traffic stops with a video camera and voice-activated
microphone.”

Section 2. Effective date. [This act] is effective July 1, 2007.
Approved April 26, 2007

CHAPTER NO. 288
[HB 785]

AN ACT EXEMPTING FROM THE WORKERS' COMPENSATION ACT AN
ATHLETE EMPLOYED BY OR ON A TEAM OR A SPORTS CLUB ENGAGED
IN CONTACT SPORTS; AMENDING SECTION 39-71-401, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 39-71-401, MCA, is amended to read:

“39-71-401. Employments covered and employments exempted. (1)
Except as provided in subsection (2), the Workers’ Compensation Act applies to
all employers and to all employees. An employer who has any employee in
service under any appointment or contract of hire, expressed or implied, oral or
written, shall elect to be bound by the provisions of compensation plan No. 1, 2,
or 3. Each employee whose employer is bound by the Workers’ Compensation
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Act is subject to and bound by the compensation plan that has been elected by
the employer.

(2) Unless the employer elects coverage for these employments under this
chapter and an insurer allows an election, the Workers’ Compensation Act does
not apply to any of the following employments:

(a) household or domestic employment;
(b) casual employment;

(c) employment of a dependent member of an employer’s family for whom an
exemption may be claimed by the employer under the federal Internal Revenue
Code;

(d) employment of sole proprietors, working members of a partnership,
working members of a limited liability partnership, or working members of a
member-managed limited liability company, except as provided in subsection
3

(e) employment of a real estate, securities, or insurance salesperson paid
solely by commission and without a guarantee of minimum earnings;

(f) employment as a direct seller as defined by 26 U.S.C. 3508;

(g) employment for which a rule of liability for injury, occupational disease,
or death is provided under the laws of the United States;

(h) employment of a person performing services in return for aid or
sustenance only, except employment of a volunteer under 67-2-105;

(1) employment with a railroad engaged in interstate commerce, except that
railroad construction work is included in and subject to the provisions of this
chapter;

(j) employment as an official, including a timer, referee, umpire, or judge, at
an amateur athletic event;

(k) employment of a person performing services as a newspaper carrier or
freelance correspondent if the person performing the services or a parent or
guardian of the person performing the services in the case of a minor has
acknowledged in writing that the person performing the services and the
services are not covered. As used in this subsection (2)(k):

(1) “freelance correspondent” means a person who submits articles or
photographs for publication and is paid by the article or by the photograph; and

(1) “newspaper carrier”:
(A) means a person who provides a newspaper with the service of delivering
newspapers singly or in bundles; and

(B) does not include an employee of the paper who, incidentally to the
employee’s main duties, carries or delivers papers.

(1) cosmetologist’s services and barber’s services as referred to in
39-51-204(1)(e);

(m) a person who is employed by an enrolled tribal member or an
association, business, corporation, or other entity that is at least 51% owned by
an enrolled tribal member or members, whose business is conducted solely
within the exterior boundaries of an Indian reservation;

(n) employment of a jockey who is performing under a license issued by the
board of horseracing from the time that the jockey reports to the scale room prior
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to a race through the time that the jockey is weighed out after a race if the jockey
has acknowledged in writing, as a condition of licensing by the board of
horseracing, that the jockey is not covered under the Workers’ Compensation
Act while performing services as a jockey;

(o) employment of a trainer, assistant trainer, exercise person, or pony
person who is performing services under a license issued by the board of
horseracing while on the grounds of a licensed race meet;

(p) employment of an employer’s spouse for whom an exemption based on
marital status may be claimed by the employer under 26 U.S.C. 7703;

(q) a person who performs services as a petroleum land professional. As used
in this subsection, a “petroleum land professional” is a person who:

(1) is engaged primarily in negotiating for the acquisition or divestiture of
mineral rights or in negotiating a business agreement for the exploration or
development of minerals;

(ii) is paid for services that are directly related to the completion of a
contracted specific task rather than on an hourly wage basis; and

(iii) performs all services as an independent contractor pursuant to a written
contract.

(r) an officer of a quasi-public or a private corporation or manager of a
manager-managed limited liability company who qualifies under one or more of
the following provisions:

(1) the officer or manager is not engaged in the ordinary duties of a worker for
the corporation or the limited liability company and does not receive any pay
from the corporation or the limited liability company for performance of the
duties;

(i1) the officer or manager is engaged primarily in household employment for
the corporation or the limited liability company;

(i11) the officer or manager either:

(A) owns 20% or more of the number of shares of stock in the corporation or
owns 20% or more of the limited liability company; or

(B) owns less than 20% of the number of shares of stock in the corporation or
limited liability company if the officer’s or manager’s shares when aggregated
with the shares owned by a person or persons listed in subsection (2)(r)(iv) total
20% or more of the number of shares in the corporation or limited liability
company; or

(iv) the officer or manager is the spouse, child, adopted child, stepchild,
mother, father, son-in-law, daughter-in-law, nephew, niece, brother, or sister of
a corporate officer who meets the requirements of subsection (2)(r)(iii)(A) or
@ @) (B);

(s) a person who is an officer or a manager of a ditch company as defined in
27-1-731;

(t) service performed by an ordained, commissioned, or licensed minister of a
church in the exercise of the church’s ministry or by a member of a religious
order in the exercise of duties required by the order;

(u) service performed to provide companionship services, as defined in 29
CFR 552.6, or respite care for individuals who, because of age or infirmity, are
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unable to care for themselves when the person providing the service is employed
directly by a family member or an individual who is a legal guardian;

(v) employment of a person who is not an employee or worker in this state as
defined in 39-71-118(10);

(w) employment of a person who is working under an independent
contractor exemption certificate;

(x) employment of an athlete by or on a team or sports club engaged in a
contact sport. As used in this subsection, “contact sport” means a sport that
includes significant physical contact between the athletes involved. Contact
sports include but are not limited to football, hockey, roller derby, rugby,
lacrosse, wrestling, and boxing.

(3) (a) (1) A person who regularly and customarily performs services at
locations other than the person’s own fixed business location shall elect to be
bound personally and individually by the provisions of compensation plan No. 1,
2, or 3 unless the person has waived the rights and benefits of the Workers’
Compensation Act by obtaining an independent contractor exemption
certificate from the department pursuant to 39-71-417.

(i1) Application fees or renewal fees for independent contractor exemption
certificates must be deposited in the state special revenue account established
in 39-9-206 and must be used to offset the certification administration costs.

(b) A person who holds an independent contractor exemption certificate may
purchase a workers’ compensation insurance policy and with the insurer’s
permission elect coverage for the certificate holder.

(c) For the purposes of this subsection (3), “person” means a sole proprietor, a
working member of a partnership, a working member of a limited liability
partnership, or a working member of a member-managed limited liability
company.

(4) (a) A corporation or a manager-managed limited liability company shall
provide coverage for its employees under the provisions of compensation plan
No. 1, 2, or 3. A quasi-public corporation, a private corporation, or a
manager-managed limited liability company may elect coverage for its
corporate officers or managers, who are otherwise exempt under subsection (2),
by giving a written notice in the following manner:

(i) if the employer has elected to be bound by the provisions of compensation
plan No. 1, by delivering the notice to the board of directors of the corporation or
to the management organization of the manager-managed limited liability
company; or

(i1) if the employer has elected to be bound by the provisions of compensation
plan No. 2 or 3, by delivering the notice to the board of directors of the
corporation or to the management organization of the manager-managed
limited liability company and to the insurer.

(b) If the employer changes plans or insurers, the employer’s previous
election is not effective and the employer shall again serve notice to its insurer
and to its board of directors or the management organization of the
manager-managed limited liability company if the employer elects to be bound.

(5) The appointment or election of an employee as an officer of a corporation,
a partner in a partnership, a partner in a limited liability partnership, or a
member in or a manager of a limited liability company for the purpose of
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exempting the employee from coverage under this chapter does not entitle the
officer, partner, member, or manager to exemption from coverage.

(6) Each employer shall post a sign in the workplace at the locations where
notices to employees are normally posted, informing employees about the
employer’s current provision of workers’ compensation insurance. A workplace
is any location where an employee performs any work-related act in the course
of employment, regardless of whether the location is temporary or permanent,
and includes the place of business or property of a third person while the
employer has access to or control over the place of business or property for the
purpose of carrying on the employer’s usual trade, business, or occupation. The
sign must be provided by the department, distributed through insurers or
directly by the department, and posted by employers in accordance with rules
adopted by the department. An employer who purposely or knowingly fails to
post a sign as provided in this subsection is subject to a $50 fine for each
citation.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 289
[HB 811]

AN ACT ESTABLISHING A TRADITIONAL ARTS AND CRAFTS ACCOUNT
IN THE STATE SPECIAL REVENUE FUND; ALLOWING THE MONTANA
ARTS COUNCIL TO PURCHASE AND SELL TRADITIONAL AMERICAN
INDIAN ARTS AND CRAFTS; REQUIRING THE DEPARTMENT OF FISH,
WILDLIFE, AND PARKS TO TRANSFER REVENUE GENERATED BY PAST
SALES AND TO TRANSFER ACQUISITIONS TO THE MONTANA ARTS
COUNCIL; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Traditional arts and crafts account — funding — use. (1)
There is an account in the state special revenue fund established in 17-2-102 for
the purchase and sale of traditional arts and crafts by American Indian master
artists. Money may be deposited in the account through an allocation of money
to the account or as provided in this section.

(2) Money in the account may be used only by the Montana arts council to
purchase traditional arts and crafts by American Indian master artists and to
make the arts and crafts available for resale. Money generated through the sale
of traditional arts and crafts must be deposited into the account.

(3) The department of fish, wildlife, and parks shall transfer $1,015 to the
account and transfer any inventory purchased through the American master
Indian artists state parks partnership pilot program to the Montana arts
council by June 30, 2007.

Section 2. Notification to tribal governments. The secretary of state
shall send a copy of [this act] to each tribal government located on the seven
Montana reservations and to the Little Shell Chippewa tribe.

Section 3. Codification instruction. [Section 1] is intended to be codified
as anintegral part of Title 22, chapter 2, and the provisions of Title 22, chapter 2,
apply to [section 1].
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Section 4. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 290
[SB 89]

AN ACT REQUIRING BREAK TIME AND PRIVACY FOR NEEDS OF
BREASTFEEDING MOTHERS IN STATE AND COUNTY GOVERNMENTS,
MUNICIPALITIES, SCHOOL DISTRICTS, AND THE UNIVERSITY
SYSTEM; AND PROVIDING THAT IT IS DISCRIMINATION TO REFUSE TO
HIRE OR EMPLOY, BAR, OR DISCHARGE FROM EMPLOYMENT AN
EMPLOYEE WHO EXPRESSES BREAST MILK OR TO DISCRIMINATE IN
TERMS, CONDITIONS, OR PRIVILEGES OF EMPLOYMENT.

Be it enacted by the Legislature of the State of Montana:

Section 1. Public employer policy on support of women and
breastfeeding — unlawful discrimination. (1) All state and county
governments, municipalities, and school districts and the university system
must have a written policy supporting women who want to continue
breastfeeding after returning from maternity leave. The policy must state that
employers shall support and encourage the practice of breastfeeding,
accommodate the breastfeeding-related needs of employees, and ensure that
employees are provided with adequate facilities for breastfeeding or the
expression of milk for their children. At a minimum, the policy must identify the
means by which an employer will make available a space suitable for
breastfeeding and breast pumping for a lactating employee, including the
provision of basic necessities of privacy, lighting, and electricity for the pump
apparatus. The space does not need to be fully enclosed or permanent, but must
be readily available during the term that the employee needs the space.

(2) It is an unlawful discriminatory practice for any public employer:

(a) to refuse to hire or employ or to bar or to discharge from employment an
employee who expresses milk in the workplace; or

(b) to discriminate against an employee who expresses milk in the
workplace in compensation or in terms, conditions, or privileges of employment,
unless based upon a bona fide occupational qualification.

Section 2. Private place for nursing mothers. (1) All state and county
governments, municipalities, and school districts and the university system
shall make reasonable efforts to provide a room or other location, in close
proximity to the work area, other than a toilet stall, where an employee can
express the employee’s breast milk as provided in [section 1].

(2) All public employers are encouraged to establish policies to allow
mothers who wish to continue to breastfeed after returning to work to have
privacy in order to express milk and to provide facilities for milk storage.

Section 3. Break time for working mothers. All state and county
governments, municipalities, and school districts and the university system
shall provide reasonable unpaid break time each day to an employee who needs
to express breast milk for the employee’s child, as provided in [sections 1 and 2],
if breaks are currently allowed. If breaks are not currently allowed, the public
employer shall consider each case and make accommodations as possible. The
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break time must, if possible, run concurrently with any break time already
provided to the employee. A public employer is not required to provide break
time under this section if to do so would unduly disrupt the public employer’s
operations.

Section 4. Codification instruction. [Sections 1 through 3] are intended
to be codified as an integral part of Title 39, chapter 2, part 2, and the provisions
of Title 39, chapter 2, part 2, apply to [sections 1 through 3].

Approved April 26, 2007

CHAPTER NO. 291
[SB 95]

AN ACT REMOVING THE REQUIREMENT FOR A PHYSICIAN DIRECTOR
OF AN AUTOMATED EXTERNAL DEFIBRILLATOR PROGRAM;
AMENDING SECTIONS 50-6-502, 50-6-503, AND 50-6-505, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 50-6-502, MCA, is amended to read:

“50-6-502. AED program — requirements for AED use. In order for an
entity to use or allow the use of an automated external defibrillator, the entity
shall:

(1) establish a program for the use of an AED that includes a written plan
that complies with this part and rules adopted by the department pursuant to
50-6-503. The plan must specify:

(a) where the AED will be placed;
(b) the individuals who are authorized to operate the AED;

(c) how AED use will be coordinated with an emergency medical service
providing services in the area where the AED is located;

(d) the medical supervision oversight that will be provided;
(e) the maintenance that will be performed on the AED;

(f) records that will be kept by the program;
(g) reports that will be made of AED use; and

©(h) other matters as specified by the department;

(2) adhere to the written plan required by subsection (1);

(3) ensure that before using the AED, an individual authorized to operate
the AED receives appropriate training approved by the department in
cardiopulmonary resuscitation and the proper use of an AED;

(4) maintain, test, and operate the AED according to the manufacturer’s
guidelines and maintain written records of all maintenance and testing
performed on the AED;
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£6)(5) each time an AED is used for an individual in cardiac arrest, require
that an emergency medical service is summoned to provide assistance as soon as
possible and that the AED use is reported to the supervising physieian-or-the
person-designated-by-the-physieian-and-te-the department as required by the

written plan;

£BH(6) before allowing any use of an AED, provide the following to all licensed
emergency medical services and any public safety answering point or
emergency dispatch center providing services to the area where the AED is
located:

(a) a copy of the plan prepared pursuant to this section; and

(b) written notice, in a format prescribed by department rules, stating:
(1) that an AED program is established by the entity;

(i1) where the AED is located; and

(ii1) how the use of the AED is to be coordinated with the local emergency
medical service system; and

8)}(7) comply with this part and rules adopted by the department pursuant
to 50-6-503.”
Section 2. Section 50-6-503, MCA, is amended to read:

“50-6-503. Rulemaking. (1) The department shall adopt rules specifying
the following:

(a) the contents of the written notice required by 50-6-502(7);
(b) reporting requirements for each use of an AED;

(c) the contents of a plan prepared in accordance with 50-6-502 and
requirements applicable to the subject matter of the plan;

(d) training requirements in cardiopulmonary resuscitation and AED use
for any individual authorized by an AED program plan to use an AED;

(e) regquirements guidelines for medical supervision oversight of an AED
program;

(f) minimum requirements for a medical protocol for use of an AED;

(g) performance requirements for an AED in order for the AED to be used in
an AED program; and

(h) a list of the AED training programs approved by the department.

(2) The department may not adopt rules for any purpose other than those in
subsection (1).”

Section 3. Section 50-6-505, MCA, is amended to read:

“50-6-505. Liability limitations. (1) An individual who provides
emergency care or treatment by using an AED in compliance with this part and
rules adopted by the department pursuant to 50-6-503 and an individual
providing cardiopulmonary resuscitation to an individual upon whom an AED is
or may be used are immune from civil liability for a personal injury that results
from that care or treatment or from civil liability as a result of any act or failure
to act in providing or arranging further medical treatment for the individual
upon whom the AED was used unless the individual using the AED or the
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person providing cardiopulmonary resuscitation, as applicable, acts with gross
negligence or with willful or with wanton disregard for the care of the person
upon whom the AED is or may be used.

(2) The following individuals or entities are immune from civil liability for
any personal injury that results from an act or omission that does not amount to
willful or wanton misconduct or gross negligence if applicable provisions of this
part and rules adopted by the department pursuant to 50-6-503 have been met
by the individual or entity:

(a) theﬁshys&e}&ﬁs&pe%v&smg a person provzdmg medzcal overszght of the
AED program e ePp r-desie 7 6Srar;
either of whom are, s des1gnated in the plan prepared pursuant to 50 6- 502

(b) the entity responsible for the AED program, as designated in the plan
prepared pursuant to 50-6-502;

(c) an individual providing training to others on the use of an AED.”
Section 4. Effective date. [This act] is effective July 1, 2007.
Approved April 26, 2007

CHAPTER NO. 292
[SB 102]

AN ACT REVISING LAWS GOVERNING MUTUAL AID AGREEMENTS FOR
PROTECTION AGAINST DISASTERS, INCIDENTS, AND EMERGENCIES;
INCLUDING GOVERNING BODIES OF FIRE PROTECTION SERVICES,
EMERGENCY MEDICAL CARE PROVIDERS, AND LOCAL GOVERNMENT
SUBDIVISIONS AS ENTITIES THAT MAY PARTICIPATE IN CERTAIN
MUTUAL AID AGREEMENTS AND FROM WHICH ASSISTANCE MAY BE
REQUESTED; AMENDING SECTIONS 7-33-2108, 7-33-2202, 7-33-2405,
7-33-4112, 10-3-202, 10-3-209, 10-3-1102, AND 10-3-1103, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 7-33-2108, MCA, is amended to read:

“7-33-2108. Mutual aid agreements — request if no agreement exists
— definitions. (1) A mutual aid agreement is an agreement for protection
against natural disasters, incidents, or emergencies er-disastersineidents;-or

emefgeﬁeie&e&used—bﬁefseﬂs

(2) Fire district trustees may enter mutual aid agreements with the proper
authority of:

(a) other fire districts;

(b) unincorporated municipalities;

(c) incorporated municipalities;

(d) state agencies;

(e) private fire prevention agencies;

(f) federal agencies;

(g) fire service areas; and

(h) governing bodies of other political subdivisions in Montana, and
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(i) governing bodies of fire protection services, emergency medical care
providers, and local government subdivisions of any other state or the United
States pursuant to Title 10, chapter 3, part 11.

(3) If the fire district trustees have not concluded a mutual aid agreement,
then the trustees, a representative of the trustees, or an incident commander
may request assistance pursuant to 10-3-209.

(4) Asusedin this section, “incidents”, “disasters”, ex and ¢ emergencies has
%heﬂiea{ﬁﬁg&seﬂbed—te%he%em have the meanings provzded in 10-3-103.”
Section 2. Section 7-33-2202, MCA, is amended to read:

“7-33-2202. Functions of county governing body. The county
governing body, with respect to rural fire control, shall carry out the specific
authorities and duties imposed in this section:

(1) The governing body shall:
(a) provide for the organization of volunteer rural fire control crews; and
(b) provide for the formation of county volunteer fire companies.

(2) The governing body shall appoint a county rural fire chief and sueh
district rural fire chiefs, subject to the direction and supervision of the county
rural fire chief, as that it considers necessary.

(38) The county governing body shall, within the limitations of 7-33-2205
through 7-33-2209, protect the range, farm, and forest lands within the county
from fire.

(4) The county governing body may enter into mutual aid agreements for
itself and for county volunteer fire companies with:

(a) other fire districts;

(b) unincorporated municipalities;

(c) incorporated municipalities;

(d) state agencies;

(e) private fire prevention agencies;

(f) federal agencies;

(g) fire service areas; or

(h) governing bodies of other political subdivisions in Montana, or

(i) governing bodies of fire protection services, emergency medical care
providers, and local government subdivisions of any other state or the United
States pursuant to Title 10, chapter 3, part 11.

(5) If the county governing body has not concluded a mutual aid agreement,
the county governing body, a representative of the county governing body, or an
incident commander may request assistance pursuant to 10-3-209.”

Section 3. Section 7-33-2405, MCA, is amended to read:

“7-33-2405. Mutual aid agreements — request if no agreement exists
— definitions. (1) A mutual aid agreement is an agreement for protection
against natural disasters, incidents, or emergencies er-disasters;-ineidents;or
emergencies caused by persons.

(2) The governing body of a fire service area may enter mutual aid
agreements with the proper authority of:
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(a) other fire service areas;

(b) unincorporated municipalities;

(¢) incorporated municipalities;

(d) state agencies;

(e) private fire prevention agencies;

(f) federal agencies;

(g) fire districts; and

(h) governing bodies of other political subdivisions in Montana, and

(i) governing bodies of fire protection services, emergency medical care
providers, and local government subdivisions of any other state or the United
States pursuant to Title 10, chapter 3, part 11.

(3) Ifthe governing body of a fire service area has not concluded a mutual aid
agreement, the governing body, a representative of the governing body, or an
incident commander may request assistance pursuant to 10-3-209.

(4) Asused in this section, “incidents”, “disasters”, ex and ¢ emergencies has
the-meaning aseribed-to-the-term have the meanings provzded in 10-3-103.”
Section 4. Section 7-33-4112, MCA, is amended to read:

“7-33-4112. Mutual aid agreements — request if no agreement exists
— definitions. (1) A mutual aid agreement is an agreement for protection
against natural disasters, incidents, or emergencies er-disastersineidents;-or
emergenetes-eausedby-persens.

(2) Councils or commissions of incorporated municipalities may enter
mutual aid agreements with the proper authority of:

(a) other incorporated municipalities;

(b) fire districts;

(c) unincorporated municipalities;

(d) state agencies;

(e) private fire prevention agencies;

(f) federal agencies;

(g) fire service areas; or

(h) the governing body of other political subdivisions; or

(i) governing bodies of fire protection services, emergency medical care
providers, and local government subdivisions of any other state or the United
States pursuant to Title 10, chapter 3, part 11.

(3) If the council or commission has not concluded a mutual aid agreement,
the council or commission, a representative of the council or commission, or an
incident commander may request assistance pursuant to 10-3-209.

4) As used in this sectlon %ﬂe}&% the terms “disasters”, er
emergenmes . or “incidents” have the
meanings provided in 10-3-103.”

Section 5. Section 10-3-202, MCA, is amended to read:
“10 3 202 Mutual ald — cooperatlon (1) Pohtlcal subd1V1s10ns4H¢e

governmental fLre agenczes orgamzed under thle 7, chapter 33 must be
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encouraged and assisted by the division to conclude mutual aid arrangements
with other public and private agencies within this state or any other state or the
United States pursuant to Title 10, chapter 3, part 11, for reciprocal aid and
assistance in coping with incidents, emergencies, and disasters.

(2) In reviewing disaster and emergency plans and programs of political
subdivisions, the division shall consider whether they contain adequate
provisions for the reciprocal mutual aid.

(3) Local and interjurisdictional disaster and emergency agencies may
assist in negotiation of reciprocal mutual aid agreements between the governor
and the adjoining states (including foreign states or provinces) or political
subdivisions of adjoining states and shall carry out arrangements of any of the
agreements relating to the local and political subdivision.

(4) In providing assistance under parts 1 through 4 of this chapter, state
departments and agencies shall cooperate to the fullest extent possible with
each other and with local governments and relief agencies such as the American
national red cross. Parts 1 through 4 of this chapter do not list or in any way
affect the responsibilities of the American national red cross under the-aet
approveddanuary 5, 1905(33-Statb59);as-amended its congressional charter.”

Section 6. Section 10-3-209, MCA, is amended to read:

“10-3-209. Political subdivision requests for assistance —
application to fire districts, fire service areas, and fire companies in
unincorporated places — immunity. (1) If an incident, emergency, or
disaster occurs in a political subdivision that has not concluded a mutual aid
agreement pursuant to 10-3-202, the local or interjurisdictional agency,
incident commander, or principal executive officer of the political subdivision
may request assistance from another public or private agency.

(2) (a) The following individuals or entities may request assistance with an
incident, emergency, or disaster if a mutual aid agreement has not been
concluded for protection of the area within the jurisdiction of these individuals
or entities:

(i) the trustees of a rural fire district created pursuant to Title 7, chapter 33,
part 21, a representative of the trustees, or an incident commander for the
district;

(i) the chief of a rural fire company organized pursuant to 7-33-2311 or an
incident commander for the chief;

(ii1) the governing body of a fire service area created pursuant to Title 7,
chapter 33, part 24, a representative of the governing body, or an incident
commander for the area.

(b) Arequest for assistance by an individual or entity under subsection (2)(a)
may be made to any of the following:

(1) a fire district;

(i1) an unincorporated municipality;

(iii) an incorporated municipality;

(iv) a state agency;

(v) a private fire prevention agency;

(vi) an agency of the federal government;
(vii) a fire service area; or
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(viii) the governing body of a political subdivision, or

(ix) the governing bodies of fire protection services, emergency medical care
providers, and local government subdivisions of any other state or the United
States pursuant to part 11 of this chapter.

(3) A public or private agency receiving a request pursuant to subsection (1)
or (2) shall determine if it will provide the requested assistance; or if it will
provide other assistance; and shall inform the requesting local or
interjurisdictional agency, principal executive officer, incident commander, or
other individual or entity making the request, as soon as possible, of that
determination. The nature and extent of assistance provided by a public or
private agency may be determined only by that public or private agency.

(4) The incident commander of the local or interjurisdictional agency
making a request for assistance has overall responsibility for command of the
resources provided by a public or private agency responding to a request.
However, operational control of individual pieces of equipment and personnel
furnished by the responding public or private agency remains with that agency.

(5) This section does not waive an immunity or limitation on liability
applicable to any of the following entities or individuals requesting or receiving
assistance pursuant to this section:

(a) a fire district;

(b) a fire service area;

(c) a fire company;

(d) an unincorporated municipality, town, or village;
(e) a political subdivision; or

(f) an agent, employee, representative, or volunteer of an entity listed in this
subsection.”

Section 7. Section 10-3-1102, MCA, is amended to read:

“10-3-1102. Purpose. Itis the purpose of this part to permit one or more fire
protection services, emergency medical care providers, or local government
subdivisions of this state to enter into mutual aid agreements, on the basis of
mutual advantage, with one or more fire protection services, emergency medical
care prov1ders or local government subdivisions of any other state or the United
States in order to facilitate and coordinate efficient, cooperatlve firelighting
efforts directed toward protection of life and property in areas transcending
state boundaries that, due to geographic remoteness, population sparsity, and
economic or other factors, are in need of sueh those services.”

Section 8. Section 10-3-1103, MCA, is amended to read:

“10-3-1103. Definitions. As used in this part, unless the context requires
otherwise, the following definitions apply:

(1) “Emergency medical care provider” means a local government
subdivision or other entity, whether public or private, licensed by the state to
provide emergency medical services pursuant to Title 50, chapter 6.

(2) “Fire protection service” means a patd-er-velunteerfire-departmentfire
eempaﬁj#governmentalﬁre agency organized under Title 7, chapter 33, or ether
another fire suppression entity organized under the laws of this state, any party
other state, or an agency of the government of the United States.
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(3) “Local government subdivision” means the local governmental entity,
other than state government, including but not limited to incorporated towns
and cities, townships, and counties.

(4) “Mutual aid agreement” or “agreement” means an agreement, consistent
with the purposes of this part, by one or more fire protection services, emergency
medical care providers, or local government subdivisions of this state with one
or more fire protection services, emergency medical care providers, or local
government subdivisions of any other state or the United States.

(5) “Party emergency service” means a fire protection service, emergency
medical care provider, local government subdivision, or agency of the United
States that is a party to a mutual aid agreement as set-forth provided in this
part.”

Section 9. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 293
[SB 114]

AN ACT REVISING CONSTRUCTION LIEN LAWS; DEFINING “ORIGINAL
CONTRACTOR”; REVISING CONSTRUCTION LIEN NOTICE
REQUIREMENTS; AND AMENDING SECTIONS 71-3-522 AND 71-3-531,
MCA.

Be it enacted by the Legislature of the State of Montana:

Section 1. Section 71-3-522, MCA, is amended to read:

“71-3-522. Definitions. As used in this part, the following definitions
apply:

(1) “Commencement of work” means the date of the first visible change in

the physical condition of the real estate caused by the first person furnishing
services or materials pursuant to a particular real estate improvement contract.

(2) “Construction lien” or “lien” means a lien against real estate arising
under this part.

(3) (a) “Contract price” means the amount agreed upon by the contracting
parties for performing services and furnishing materials covered by the
contract, increased or diminished by:

(1) the price of change orders or extras;
(i) any amounts attributable to altered specifications; or

(ii1) a breach of contract, including but not limited to defects in workmanship
or materials.

(b) If ne a price is not agreed upon by the contracting parties, the contract
price means the reasonable value of all services or materials covered by the
contract.

(4) (a) “Contracting owner” means a person who owns an interest in real
estate and who, personally or through an agent, enters into an express or
implied contract for the improvement of the real estate.
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(b) For the purpose of determining whether a person is a contracting owner,
agency is presumed, in the absence of clear and convincing evidence to the
contrary:

(1) between employer and employee;

(i1) between spouses;

(i11) between joint tenants; and

(iv) among tenants in common.

(5) “Original contractor” means a contractor who contracts directly with the
contracting owner.

6)(6) (a) “Real estate improvement contract” means an agreement to
perform services, including labor, or to furnish materials for the purpose of
producing a change in the physical condition of the real estate, including:

(1) alteration of the surface by excavation, fill, change in grade, or change in
a shore, bank, or flood plain of a stream, swamp, or body of water;

(i1) construction or installation on, above, or below the surface of land;

(ii1) demolition, repair, remodeling, or removal of a structure previously
constructed or installed;

(iv) seeding, sodding, or other landscape operation;
(v) surface or subsurface testing, boring, or analysis; and

(vi) preparation of plans, surveys, or architectural or engineering plans or
drawings for any change in the physical condition of the real estate, regardless
of whether they are used to produce a change in the physical condition of the real
estate.

(b) For the purpose of claiming a construction lien, a real estate
improvement contract does not include:

(1) a contract for the mining or removal of timber, minerals, gravel, soil, sod,
or things growing on the land or a similar contract in which the activity is
primarily for the purpose of making the materials available for sale or use; or

(i1) a contract for the planting, cultivation, or harvesting of crops or for the
preparation of the soil for the planting of crops.”

Section 2. Section 71-3-531, MCA, is amended to read:

“71-3-531. Notice of right to claim lien required — exceptions. (1) The
following are not required to give notice of a right to claim a lien as required by
this section:

(a) a—persen an original contractor who furnishes services or materials
directly to the owner at the owner’s request;

(b) a wage earner or laborer who performs personal labor services for a
person furnishing any service or material pursuant to a real estate
improvement contract;

(c) a person who furnishes services or materials pursuant to a real estate
improvement contract that relates to a dwelling for five or more families; and

(d) a person who furnishes services or materials pursuant to a real estate
improvement contract that relates to an improvement that is partly or wholly
commercial in character.
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(2) A person who may claim a construction lien pursuant to this part shall
give notice of the right to claim a lien to the contracting owner in order to claim a
lien.

(3) Except as provided in subsection (4), this the notice may not be given later
than 20 days after the date on which the services or materials are first furnished
to the contracting owner. If notice is not given within this period, a lien is
enforceable only for the services or materials furnished within the 20-day period
before the date on which notice is given.

(4) When payment for services or materials furnished pursuant to a real
estate improvement contract, excluding a contract on an owner-occupied
residence, is made by or on behalf of the contracting party owner from funds
provided by a regulated lender and secured by an interest, lien, mortgage, or
encumbrance for the purpose of paying the particular real estate improvement
being liened, the notice required by this section may not be given later than 45
days after the date on which the services or materials are first furnished to the
contracting owner. If notice is not given within this period, a lien is enforceable
only for the services or materials furnished within the 45-day period before the
date on which notice is given.

(5) The notice of the right to claim a lien must be sent to the contracting
owner by certified mail or delivered personally to the owner. Notice by certified
mail is effective on the date on which the notice is mailed. If the notice is
delivered personally to the contracting owner, written acknowledgment of
receipt must be obtained from the contracting owner. A person may not claim a
construction lien unless the person has complied with this subsection.

(6) (a) A person who may claim a lien shall also file with the clerk and
recorder of the county in which the improved real estate is located a copy of the
notice of the right to claim a lien, in the form required by 71-3-532. This copy
may not be filed later than 5 business days after the date on which the notice of
the right to claim a lien is given to the contracting owner.

(b) The county clerk and recorder may allow the notice of the right to claim a
lien to be electronically filed.

(¢) The notice filed with the clerk and recorder for the purpose of public
notice is effective for 1 year from the date of filing. The notice lapses upon the
expiration of the 1-year period unless the person who may claim a lien files with
the clerk and recorder a 1-year continuation of the notice prior to the date on
which the notice lapses. The clerk and recorder may remove the notice from the
public record when it lapses.

(d) The continuation statement must include:

(1) the clerk and recorder’s file number of the notice;

(i1) the date on which the notice originally was filed; and

(ii1) the name of the person to whom the original notice was given.

(e) If anotice of a right to claim a lien is required under this section, a person
may not claim a construction lien pursuant to this part unless there is an
unexpired notice of right to claim a construction lien or an unexpired
continuation notice filed with the clerk and recorder at the time that the person
files the lien.

(7) A contracting owner shall provide in the construction contract with the
original contractor:
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(a) a street address or legal description that is sufficient to identify the real
estate being improved,; and

(b) the name and address of the contracting owner.

€H(8) At the request of any subcontractor or material supplier who may
claim a lien through a—persen an original contractor providing services or
materials to a contracting owner, the persen original contractor shall furnish to
the requestor within 5 business days:

(a) a street address or legal description sufficient to identify the real estate
being improved; and

(b) the name and address of the contracting owner.”
Approved April 26, 2007

CHAPTER NO. 294
[SB 132]

AN ACT PROVIDING FOR INFORMED CONSENT AND A WAIVER OF THE
REQUIREMENT FOR A RUBELLA BLOOD TEST AS A CONDITION OF
OBTAINING A MARRIAGE LICENSE; AND AMENDING SECTIONS
40-1-202, 40-1-203, 40-1-205, 40-1-206, AND 40-1-208, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 40-1-202, MCA, is amended to read:

“40-1-202. License issuance. When a marriage application has been
completed and signed by both parties to a prospective marriage and at least one
party has appeared before the clerk of the district court and paid the marriage
license fee of $53, the clerk of the district court shall issue a license to marry and
a marriage certificate form upon being furnished:

(1) satisfactory proof that each party to the marriage will have attained the
age of 18 years at the time the marriage license is effective or will have attained
the age of 16 years and has obtained judicial approval as provided in 40-1-213;

(2) satisfactory proof that the marriage is not prohibited; and

(3) a certificate of the results of any medical examination required by the
laws of this state- or a waiver of the medical certificate requirement as provided
in 40-1-203.

Section 2. Section 40-1-203, MCA, is amended to read:

“40-1-203. Proof of age and medical certificate regquired — waiver of
medical certificate requirement. (1) Before a person authorized by law to
issue marriage licenses may issue a marriage license, each applicant for a
license shall provide a birth certificate or other satisfactory evidence of age and,
if the applicant is a minor, the approval required by 40-1-213. Each female
applicant, unless exempted on medical grounds by rule of the department of
public health and human services or as provided in subsection (2), shall file with
the license issuer a medical certificate from a physician who is licensed to
practice medicine and surgery in any state or United States territory or from
any other person authorized by rule of the department to issue a medical
certificate. The certificate must state that the applicant has been given a
standard-serologieal blood test for rubella immunity, that the report of the test
results ef-theserologieal-test has been shown to the applicant tested, and that
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the other party to the proposed marriage contract has examined the report efthe
serologteal-test.

(2) In lieu of a medical certificate, applicants for a marriage license may file
an informed consent form acknowledging receipt and understanding of written
rubella immunity information and declining rubella immunity testing. Filing of
an informed consent form will effect a waiver of the requirement for a blood test
for rubella immunity. Informed consent must be recorded on a form provided by
the department and must be signed by both applicants. The informed consent
form must include:

(a) the reasons for undergoing a blood test for rubella immunity;

(b) the information that the results would provide about the woman’s rubella
antibody status;

(c) the risks associated with remaining uninformed of the rubella antibody
status, including the potential risks posed to a fetus, particularly in the first
trimester of pregnancy, and

(d) contact information indicating where applicants may obtain additional
information regarding rubella and rubella immunity testing.

£2)(3) A person who by law is able to obtain a marriage license in this state is
also able to give consent to any examinations, and tests, or waivers required or
allowed by this section. In submitting the blood specimen to the laboratory, the
physician or other person authorized to issue a medical certificate shall
designate that it is a premarital test.”

Section 3. Section 40-1-205, MCA, is amended to read:

“40-1-205. Certificates from other states or for military personnel —
when acceptable. Certificate forms provided by other states having
comparable laws will be accepted for persons who have received a standard
serelogieal rubella blood test outside of Montana. Certificates provided by the
United States armed forces will be accepted for military personnel if sueh the
certificates are signed by a medical officer commissioned in the United States
armed forces or United States public health service and the certificates state the

examinations are standard-serologieal rubella blood tests.”
Section 4. Section 40-1-206, MCA, is amended to read:

“40-1-206. Premarltal test — approved laboratorles — rules éBFer

2)(1) The standard-serelogieal rubella blood test is acceptable for the
purposes of 40-1-203 through 40-1-209 only if it is approved by the department of
public health and human services and performed by one of the following:

(a) the laboratory of the department of public health and human services;

(b) a laboratory approved by the department of public health and human
services;

(c) a laboratory operated by any other state; or

(d) alaboratory operated by the United States public health service or the
United States armed forces.

3)(2) The standard-serologieal test may be made on request at the

laboratory of the department of public health and human services.
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4)(3) The department of public health and human services shall adopt
reasonable rules for:

(a) reports to be submitted by any laboratory making tests and the manner
of furnishing the reports to the certifying physician and the state; and

(b) exemptions, on medical grounds, from the premarital serelogieal rubella
blood test.”

Section 5. Section 40-1-208, MCA, is amended to read:

“40-1-208. Penalties. (1) An applicant for a marriage license, a physician or
other person authorized by rule of the department of public health and human
services to issue a medical certificate, or a person in charge of or authorized to
make reports or statements for a laboratory who misrepresents the person’s
identity or any of the facts called for by the certificate form prescribed by
40-1-203 through 40-1-205;, a licensing officer who issues a marriage license
without having received the certificate form, if required, or who has reason to
believe that any of the facts on the certificate form have been misrepresented
and nevertheless issues a marriage license;; or any person who otherwise fails to
comply with the provisions of 40-1-203 through 40-1-209 is guilty of a
misdemeanor and upon conviction shall be punished by a fine of not more than
$100.

(2) Medical certificates, laboratory statements or reports, and applications,
and waivers referred to in 40-1-203 through 40-1-209 are confidential and may
not be divulged to or open to inspection by any person other than state or local
health officers or their representatives. A person who divulges the information
or opens to inspection the certificates, statements, reports, er applications, or
waivers, without authority, to any person not entitled to the material by law is
guilty of a misdemeanor and upon conviction shall be punished by a fine of not
more than $100.”

Approved April 26, 2007

CHAPTER NO. 295
[SB 246]

AN ACT ADDING AMBULANCE SERVICES TO THOSE HEALTH CARE
PROVIDERS ABLE TO ESTABLISH A LIEN FOR SERVICES RENDERED IN
THE DIAGNOSIS OR TREATMENT OF A MEDICAL CONDITION; AND
AMENDING SECTION 71-3-1114, MCA.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 71-3-1114, MCA, is amended to read:
“71-3-1114. Licns of physicians, nurses, physical therapists,

patie 5 s OFSs 16 5

o —lieensed
5 certain health
care providers and health care facilities. (1) (a) Upon the required notice of
a lien being given, there is a lien as provided in subsection (1)(b) whenever:

(1) a physician, nurse, physical therapist, occupational therapist,
chiropractor, dentist, hospital, ex ambulatory surgical facility, or ambulance
service renders services or provides products for the diagnosis and treatment of
a medical condition; or
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(i1) a psychologist, licensed social worker, or licensed professional counselor
renders services or provides products; and

(111) the services rendered or products provided under subsection (1)(a)() or
(1)(a)(ii) are rendered or provided to a person injured through the fault or
neglect of another.

(b) The physician, nurse, physical therapist, occupational therapist,
chiropractor, dentist, hospital, ambulatory surgical facility, ambulance service,
psychologist, licensed social worker, or licensed professional counselor has a
lien for the value of services rendered or products provided on:

(1) any claim or cause of action that the injured person or the injured person’s
estate or successors may have for injury, disease, or death;

(i1) any judgment that the injured person or the estate or successors may
obtain for injury, disease, or death; and

(ii1) all money paid in satisfaction of the judgment or in settlement of the
claim or cause of action.

(2) (a) If a person is an insured or a beneficiary under insurance that
provides coverage in the event of injury or disease, there is a lien as provided in
subsection (2)(b) upon required notice of a lien being given by:

(1) a physician, nurse, physical therapist, occupational therapist,
chiropractor, dentist, hospital, ex ambulatory surgical facility, or ambulance
service for the value of services rendered or products provided for the diagnosis
and treatment of a medical condition; or

(i1) a psychologist, licensed social worker, or licensed professional counselor
for services rendered or products provided.

(b) The lien is on all proceeds or payments, except payments for property
damage, payable by the insurer.

(3) A physician, nurse, physical therapist, occupational therapist,
chiropractor, dentist, hospital, ambulatory surgical facility, ambulance service,
psychologist, licensed social worker, or licensed professional counselor claiming
a lien under this part is not liable for attorney fees and costs incurred by the
injured person, the injured person’s estate or successors, or a beneficiary in
connection with obtaining payments or benefits subject to a lien under this part.
The lien of an attorney provided for in 37-61-420 has priority over a lien created
by this part.”

Approved April 26, 2007

CHAPTER NO. 296
[SB 339]

AN ACT REVISING ANNEXATION AND ZONING LAWS; PROHIBITING A
MUNICIPALITY FROM ANNEXING TERRITORY LOCATED IN A COUNTY
DIFFERENT FROM THE COUNTY IN WHICH THE MUNICIPALITY IS
LOCATED UNLESS CERTAIN CONDITIONS ARE MET; AND PROVIDING
AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Annexation across county boundaries. (1) Except as
provided in subsection (2), in all instances of annexation allowed under parts 42
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through 47 of this chapter, a municipal governing body may not annex territory
in a county thatis different from the county in which the municipality is located.

(2) Annexation by a municipality of territory in a county that is different
from the county in which the municipality is located may occur only if the
municipality and the county execute an interlocal agreement that provides for a
joint city-county planning board and jurisdictional equality.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 7, chapter 2, part 42, and the provisions of Title 7,
chapter 2, part 42, apply to [section 1].

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007

CHAPTER NO. 297
[SB 406]

AN ACT CLARIFYING THE PROCESS OF PETITIONING FOR
ESTABLISHMENT OF A COUNTY BOUNTY PROGRAM AND COUNTY
PREDATORY ANIMAL CONTROL PROGRAMS BY PROVIDING THAT A
SIGNATURE ON A PETITION MAY NOT BE WITHDRAWN BY THE
SIGNER AFTER THE HOUR SET FOR HEARING THE PETITION;
AMENDING SECTIONS 81-7-202, 81-7-305, AND 81-7-605, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 81-7-202, MCA, is amended to read:

“81-7-202. Signers of petition — time for presenting — limitation on
bounties —bounty inspectors. (1) The petition provided for in 81-7-201 must
be signed by the owners or agents of the owners of not less than 51% of the
livestock of the county and must recommend to the board of county
commissioners the bounties to be paid on predatory animals, which may not
exceed the following:

(a) on each wolf or mountain lion, $100;

(b) on each wolf pup or mountain lion kitten, $20;
(c) on one coyote, $5; and

(d) on each coyote pup, $2.50.

(2) A petition must be presented not later than August 1 of each year, and
the board ef eountyeommissioners on determining the sufficiency of the petition
shall make an order granting the petition. A signature on a petition may not be
withdrawn by the signer after the hour set for hearing the petition. The order
must fix the fee for that year and the amount of the bounties to be paid for the
killing of each predatory animal, which may not exceed the amounts
recommended in the petition. The order may also appoint not less than 10 or
more than 20 stockowners of the county to be bounty inspectors under this part,
without compensation, who shall hold their offices for 1 year.”

Section 2. Section 81-7-305, MCA, is amended to read:

“81-7-305. Duty of county commissioners — petition of sheep owners
— license fees. (1) In conducting a predatory animal control program, the
board of county commissioners shall give preference to recommendations for
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sueh a program and-its-ineidentsas made by organized associations of sheep
growers in the county. Upon petition of the resident owners of at least 51% of the
sheep in the county, as shown by the assessment rolls of the last preceding
assessment, ! 4 i i

board shall estabhsh the predatory anlmal control program and e&usesa&d issue
licenses to-be-seeured-and-issuwed and the collect fees eoHeeted for the following
year in steh an amount as that will defray the cost of administering the program
so-established. The petttwn must be filed with the board on or before the first
Monday in December in any year, and a signature on a petition may not be
withdrawn by the signer after the hour set for hearing the petition. The license
fee determined and set by the board shall must remain in full-feree-and effect
from year to year without change, unless there is filed with the board a petition
subscribed by the resident owners of at least 51% of the sheep in the county, as
shown by the assessment rolls of the last assessment preceding the filing of the
petition, for termination of the program and repeal of the license fee.;in-which

eveﬁbthepregraﬂrshaﬂ—byerderef Upon the ﬁlmg of the petition, the board ef

}evred shall termmate the program and cease levying the lzcense fee

(2) If the resident owners of at least 51% of the sheep in the county either
petition for an increase in the license fee or petition for a decrease in the license

fee then in feree effect, the board ef-eounty-commissioners shall upen-reeeipt-of
anyesueltkpetrtrenﬂﬁx set a new hcense fee to contlnue from year to year aﬁd—the

Section 3. Section 81-7-605, MCA, is amended to read:

“81-7-605. Duty of county commissioners — petition of cattle owners
— license fees. (1) In conducting a predatory animal control program, the
board of county commissioners shall give preference to recommendations for a
program made by an organized association of cattle producers in the county.
Upon petition of the resident owners of at least 51% of the cattle in the county, as
shown by the property tax record of the last precedlng assessment wh&eh

the board shall estabhsh the predatory
animal control program and issue licenses and collect fees for the following year
in an amount that will defray the cost of administering the program. The
petition must be filed with the board on or before the first Monday in December in
any year, and a signature on a petition may not be withdrawn by the signer after
the hour set for hearing the petition. The license fee set by the board must remain
in effect from year to year without change unless there is filed with the board a
petition signed by the resident owners of at least 51% of the cattle in the county,
as shown by the property tax record of the last assessment preceding the filing of
the petition, for termination of the program and elimination of the license fee.

Upon the filing of the petition, the board ef-eeunty—eommissieners shall

terminate the program and cease levying the license fee.

(2) If the resident owners of at least 51% of the cattle in the county file a
petition with the board o%eeuﬁtyeomrmssieﬁers either for an increase in the

license fee or for a decrease in the license fee then in feree effect, the board ef
eounty-eommissioners shall set a new license fee to continue from year to year.”

Section 4. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007
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CHAPTER NO. 298
[SB 422]

AN ACT ELIMINATING THE REQUIREMENT THAT POLE TRAILERS
ENGAGED IN TRANSPORTING LOGS BE EQUIPPED WITH WRAPPERS
MADE OF STEEL CHAIN, STEEL CABLE, OR A COMBINATION OF STEEL
CHAIN AND STEEL CABLE; AMENDING SECTION 61-9-414, MCA; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 61-9-414, MCA, is amended to read:

“61-9-414. Logging trucks. (1) A truck or truck trailer combination, except
pole trailers, actively engaged in transporting logs must be equipped with
chains, cables, steel straps, or fiber webbing with working load limits that meet
or exceed the manufacturer’s marked value. The number of tie-down assemblies
must be determined by the working load limits and the total weight of the load.
The working load limits must equal or exceed 1 1/2 times the total weight of the
load.

(2) Apole trailer actively engaged in transporting logs upon the highways of
the state must be equipped as follows:

(a) At least three wrappers are required as standard equipment. The
wrappers must:

{1(i) have a minimum working load limit of at least 3,000 pounds; and
Gi)(ii) be long enough to encompass any load when secured by a binder.

(b) (1) Wrappers used to secure loads of logs together must be fastened by
means of a binder.

(i1) The complete wrapper and binder assembly must have a working load
limit of at least 3,000 pounds.

(i11) The handle, or leverage portion of the binder, when in use in tightening
and holding the wrapper, must be securely fastened to the wrapper or to the
binder so that it cannot be accidentally loosened.

(c) Atleast two wrappers must be in use on all loads. The wrappers must be
placed as close as reasonably possible to the front and rear bunks.

(d) If short logs are loaded on top of longer logs, sufficient wrappers must be
used to secure both ends of the short logs to the main body of the load. A log may
not extend laterally beyond the stakes that form the outer boundary of the load
at the top of the stakes. Logs or poles loaded above the tops of the stakes must be
loaded in a pyramidal fashion.

(3) For the purposes of this section:

(a) “binder” means a device attached to a wrapper that provides tension on
and secures a wrapper; and

(b) “wrapper” means an indirect tie-down device, the tension of which is
intended to secure a stack of logs.”

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007
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CHAPTER NO. 299
[SB 532

AN ACT AUTHORIZING PARTICIPATION IN THE FIREFIGHTERS
UNITED RETIREMENT SYSTEM BY CERTAIN FIRE DEPARTMENTS;
AUTHORIZING A RETURN TO SERVICE FOR A LIMITED NUMBER OF
HOURS WITHOUT LOSS OF BENEFITS; AMENDING SECTIONS 19-13-210
AND 19-13-301, MCA; AND PROVIDING AN EFFECTIVE DATE .

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 19-13-210, MCA, is amended to read:

“19-13-210. Participation in retirement system. (1) Cities of the first
and second class that employ full-paid firefighters shall participate in the
retirement system. If a city of the first or second class is reduced to a city of the
third class or a town under 7-1-4118, it shall continue to participate in the
retirement system as long as it has retired firefighters or survivors eligible to
receive retirement benefits.

(2) Firefighters hired by the Montana air national guard on or after October
1, 2001, or on or after the date of the execution of an agreement between the
department of military affairs and the board, whichever is later, shall
participate in the retirement system.

(3) (a) A city that is not covered under subsection (1) and that has full-paid
firefighters covered by the public employees’retirement system and any rural fire
district department with full-paid firefighters covered by the public employees’
retirement system may elect to be covered under the retirement system as
provided in 19-13-211.

(b) An election by a city fire department or a rural fire department to be
covered by the retirement system must be made through adoption of a resolution
stating that the governing body of the city or the fire district agrees to be bound by
the provisions of the retirement system. The resolution must specify the effective
date of the department’s election. The provisions of the retirement system become
applicable on the effective date specified in the adopted resolution. A certified
copy of the resolution must be provided to the board.

(4) The following are the terms and conditions of an election by a fire
department to join the retirement system pursuant to subsection (3):

(a) Each firefighter employed by the fire department before the effective date
of the department’s election must be given 180 days from the effective date of the
department’s election to make an individual, one-time, irrevocable election to
remain in the public employees’ retirement system or to join the retirement
system. Failure to make an election under this subsection (4)(a) must be
considered an election to remain in the public employees’ retirement system.

(b) Each firefighter employed by the fire department who is hired on or after

the effective date of the department’s election must be covered by the retirement
system.

(c) Afirefighter electing to join the retirement system may retain prior service
in the public employees’ retirement system or qualify the prior service in the
retirement system as provided for in 19-2-715.”

Section 2. Section 19-13-301, MCA, is amended to read:
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“19-13-301. Active membership — inactive vested member —
inactive nonvested member. (1) Except as provided in subsection (7), a
full-paid firefighter becomes an active member of the retirement system:

(a) on the first day of the firefighter’s service with an employer;

(b) on July 1, 1981, if the firefighter is employed by an employer on that date;
or

(c) in the case of an employer who elects to join the retirement system, as
provided in 19-13-211, on the effective date of the election if the firefighter is
employed by the employer on that date.

(2) Upon becoming eligible for membership, the firefighter shall complete
the forms and furnish any proof required by the board.

(3) A part-paid firefighter may elect to become a member of the retirement
system by filing a membership application with the board within 6 months of
becoming a part-paid firefighter er-Mareh-21,-2001-whicheverislater.

(4) An active member becomes an inactive member upon the occurrence of
the earliest of the following:

(a) the date on which the member ceases service with an employer;

(b) the 31st day of an approved absence from active duty with an employer;
or

(c) the date on which the member ceases to be employed because of a
reduction of the number of firefighters in the fire department as provided in
7-33-4125.

(5) (a) An inactive member with at least 5 years of membership service is an
inactive vested member and retains the right to purchase service credit and to
receive a retirement benefit under the provisions of this chapter.

(b) If aninactive vested member chooses to take a lump-sum payment rather
than a retirement benefit, the lump-sum payment consists of only the member’s
accumulated contributions and not the employer’s contributions.

(6) (a) An inactive member with less than 5 years of membership service is
an inactive nonvested member and is not eligible for any benefits from the
retirement system.

(b) An inactive nonvested member is eligible only for a refund of the
member’s accumulated contributions.

(7) (a) A firefighter previously employed in a position covered under the
public employees’ retirement system and who is first hired into a position
covered under the firefighters’ unified retirement system after attaining 45
years of age may elect to remain in the public employees’ retirement system.

(b) A firefighter making an election to remain in the public employees’
retirement system shall make the election in a manner prescribed by the board
within 30 days of being hired into the position otherwise covered under the
firefighters’ unified retirement system.

(8) A retired member who is receiving a service retirement benefit or early
retirement benefit may return toemployment covered by the retirement system for
a period not to exceed 480 hours in any calendar year without returning to active
service and without any effect to the retiree’s retirement benefit.”

Section 3. Effective date. [This act] is effective July 1, 2007.

Approved April 26, 2007
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CHAPTER NO. 300
[SB 544]

AN ACT CREATING A MONTANA-CERTIFIED NATURAL BEEF CATTLE
MARKETING PROGRAM TO BE ADMINISTERED BY THE DEPARTMENT
OF AGRICULTURE AND THE DEPARTMENT OF LIVESTOCK;
PROVIDING QUALIFICATIONS FOR THE CERTIFICATION OF MONTANA
NATURAL BEEF CATTLE AND MONTANA-CERTIFIED NATURAL
GRASS-FED BEEF CATTLE; AND PROVIDING AN IMMEDIATE
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Montana-certified natural beef cattle marketing
program. (1) The department and the department of livestock shall administer
a program to qualify and market beef cattle from Montana that have been
certified as natural.

(2) To qualify as Montana-certified natural beef cattle, the beef cattle must
have been born and raised in Montana and finished following naturally raised
protocols. The beef cattle must be:

(a) raised in an environmentally prudent manner that is consistent with
Montana’s best grazing standards;

(b) raised pursuant to beef quality assurance standards or similar
guidelines;

(c) raised without subtherapeutic antibiotics, synthetic hormones, synthetic
growth promotants, and ionophores; and

(d) fed only natural feeds that contain no drugs, chemicals, or animal
byproducts.

(8) To qualify as Montana-certified natural grass-fed beef cattle, the beef
cattle must meet the requirements of subsection (2) and must also have been
finished on grass.

(4) A producer who desires natural beef cattle certification shall maintain
records of the birth of the beef cattle by month and keep health records for the
beef cattle, including vaccine lot numbers, the vaccine manufacturer, and dates
of vaccination.

(5) To ensure compliance, the department and the department of livestock
shall jointly adopt rules requiring at least one inspection of the ranch of origin of
the beef cattle as well as development of the necessary protocols for
recordkeeping and verification for the certification of natural and natural
grass-fed beef cattle.

(6) The department shall include the promotion of Montana-certified
natural beef cattle in its agricultural product marketing programs.

Section 2. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 80, chapter 11, and the provisions of Title 80, chapter
11, apply to [section 1].

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 26, 2007
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CHAPTER NO. 301
[HB 3]

AN ACT APPROPRIATING MONEY TO VARIOUS STATE AGENCIES FOR
THE FISCAL YEAR ENDING JUNE 30, 2007, AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Time limits. The appropriations contained in [section 2] are
intended to provide only necessary and ordinary expenditures for the fiscal year
ending June 30, 2007. The unspent balance of any appropriation must revert to
the appropriate fund.

Section 2. Appropriations — authorization to expend money. The
following money is appropriated, subject to the terms and conditions of [section
1]:

Agency and Program Amount Fund

Department of Public Health and

Human Services $11,000,000 General Fund

Department of Corrections
Secure Care $23,379,726  General Fund
Administrative Services $2,666,599 General Fund
Community Corrections $1,112,839 General Fund
Montana Correctional Enterprises $65,000 General Fund
Youth Services Division $1,051,383 General Fund
Canteen Purchases $375,000 State Special

Revenue

Department of Natural Resources
and Conservation

Wildfire Suppression $25,000,000  General Fund
Department of Justice

Legal Services Major Litigation $400,000 General Fund

ACLU Lawsuit $375,000 General Fund

School Lawsuit $499,732 General Fund
Department of Livestock

Meat Inspection $97,534 General Fund
Department of Transportation

Motor Pool $1,330,000 General Fund
Judicial Branch

District Court Reimbursement $2,500,000 General Fund
Office of the Public Defender

District Court Reimbursement $5,363,042 General Fund
Office of Public Instruction

Tuition for State-Placed Students $200,000 General Fund

Transportation Aid $380,000 General Fund
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Department of Revenue
Business Equipment Rate
Reduction Reimbursement $2,802,315 General Fund
Section 3. Effective date. [This act] is effective on passage and approval.

Approved April 27, 2007

CHAPTER NO. 302
[HB 4]

AN ACT APPROPRIATING MONEY THAT WOULD USUALLY BE
APPROPRIATED BY BUDGET AMENDMENT TO VARIOUS STATE
AGENCIES FOR THE FISCAL YEAR ENDING JUNE 30, 2007; PROVIDING
THAT CERTAIN APPROPRIATIONS CONTINUE INTO STATE AND
FEDERAL FISCAL YEARS 2008 AND 2009; AND PROVIDING AN
IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Time limits. The appropriations contained in [section 2] are
intended to provide necessary expenditures for the years for which the
appropriations are made. The unspent balance of an appropriation reverts to
the fund from which it was appropriated upon conclusion of the final fiscal year
for which its expenditures are authorized by [sections 1 and 2].

Section 2. Appropriations. The following money is appropriated, subject
to the terms and conditions of [sections 1 and 2]:

Agency and Program FY Amount Fund
Judicial Branch
Supreme Court Operations

All remaining fiscal year 2007 budget amendment authority for court
improvement training and court improvement data share is authorized to
continue into federal fiscal year 2008.

District Court Operations

Lewistown family treatment
court/parental substance
abuse grant 2008 $73,560 federal

All remaining fiscal year 2007 and fiscal year 2008 federal budget
amendment authority for the Lewistown family treatment court/parental
substance abuse grant is authorized to continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
Montana drug courts grant is authorized to continue into state fiscal year 2008.

Secretary of State
Business and Government Services

Voting access for individuals
with disabilities grant 2007 $100,000 federal

All remaining fiscal year 2007 federal budget amendment authority for help
America vote and the voting access for individuals with disabilities grant is
authorized to continue into federal fiscal year 2009.
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Office of Public Instruction
State Level Activities

All remaining fiscal year 2007 federal budget amendment authority for the
jobs and growth tax relief funds for technical assistance for the No Child Left
Behind Act and recognizing American Indian cultural heritage is authorized to
continue into federal fiscal year 2009.

Local Education Activities

All remaining fiscal year 2007 federal budget amendment authority for the
jobs and growth tax relief funds for technology programs, reading first, and
vocational education is authorized to continue into federal fiscal year 2009.

Crime Control Division
Justice System Support Services

Montana adult methamphetamine
treatment coalition 2008 $500,000 federal

All remaining fiscal year 2007 and fiscal year 2008 federal budget
amendment authority for the Montana adult methamphetamine treatment
coalition grant is authorized to continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
anti-gang initiative and the project safe neighborhood grant is authorized to
continue to state fiscal year 2009.

Department of Justice
Legal Services Division

All remaining fiscal year 2007 federal budget amendment authority for the
faith and community technical support grant and for the Montana statewide
rural delivery of interventions and extend services to victims of domestic
violence and child abuse grant is authorized to continue into federal fiscal year
2008.

Highway Patrol Division
Federal forfeiture 2007 $257,660 federal

All remaining fiscal year 2007 federal budget amendment authority for the
federal forfeiture funds is authorized to continue into state fiscal year 2008.

Division of Criminal Investigation
Federal forfeiture 2007 $223,750 federal
Information Technology Services

All remaining fiscal year 2007 federal budget amendment authority for the
statewide automated victims information and notification service grant is
authorized to continue into state fiscal year 2008.

Public Service Commission
Public Service Regulation Program
One-call grant 2007 $7,080 federal

All remaining fiscal year 2007 federal budget amendment authority for the
one-call grant is authorized to continue into state fiscal year 2008.

Library Commission
Statewide Library Resources
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All remaining fiscal year 2007 federal budget amendment authority for
recruiting and educating librarians for the 21st century, for archiving,
distribution, and development of natural resources geographic information for
the natural resources conservation service, and for librarians for the 21st
century for transfer to counties is authorized to continue into state fiscal year
2008.

Historical Society
Administration Program

All remaining fiscal year 2007 federal budget amendment authority for the
preserve America grant is authorized to continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
golden triangle thinking through American history—early career indirect costs
is authorized to continue into federal fiscal year 2008.

Library Program
Map conservation assessment 2007 $4,905 federal

Administrative expenses, scholarships,
Montana state historical records
advisory board 2007 $9,275 federal

All remaining fiscal year 2007 federal budget amendment authority for the
map conservation assessment grant and the Montana state historical records
advisory board grant is authorized to continue into state fiscal year 2008.

Museum Program

Montana American Indian heritage
public education program 2007 $30,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
Montana American Indian heritage public education program is authorized to
continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
golden triangle thinking through American history—early career employee
costs and the Lewis and Clark exhibit of “Neither Empty Nor Unknown” are
authorized to continue into federal fiscal year 2008.

Publications Program

All remaining fiscal year 2007 federal budget amendment authority for the
preserve America grant for publishing books is authorized to continue into state
fiscal year 2008.

Historic Preservation Program

Access of the cultural
resource database 2007 $10,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
access of the cultural resource database is authorized to continue into state
fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
preserve America grant for grant administration plus grants to local
communities is authorized to continue into state fiscal year 2008.
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All remaining fiscal year 2007 federal budget amendment authority for
improving access to bureau of land management to the state historic
preservation database is authorized to continue into federal fiscal year 2009.

Fish, Wildlife, and Parks
Fisheries Division

Trail Creek fish screen 2008 balance federal
Big Hole grayling recovery 2008 balance federal
Grayling candidate conservation 2008 balance federal
Coal bed methane fish toxicity study 2008 balance federal
Aquatic nuisance species 2008 balance federal
Westslope cutthroat trout

restoration program 2008 balance federal
Hedge canal fish screens 2008 balance federal
Republican canal fish screen 2008 balance federal
Pallid sturgeon flow 2008 balance federal
Biological data on pallid sturgeon 2008 $11,380 federal
Big Hole focus area 2008 $34,812 federal

All remaining fiscal year 2007 federal legislative contract authority
appropriated in House Bill No. 2 to the department of fish, wildlife, and parks,
fisheries division, in the 2005 legislative session for the statewide landowner
outreach and assistance program and the aquatic nuisance species grant is
reappropriated as federal budget amendment authority and is authorized to
continue into state fiscal year 2009.

All remaining fiscal year 2007 federal legislative contract authority
appropriated in House Bill No. 2 to the department of fish, wildlife, and parks,
fisheries division, in the 2005 legislative session for the Big Hole grayling
recovery grant, the westslope cutthroat trout restoration program, the Hedge
canal fish screens grant, the Republican canal fish screens grant, and the pallid
sturgeon flow modification study is reappropriated as federal budget
amendment authority and is authorized to continue into federal fiscal year
2009.

All remaining fiscal year 2007 federal budget amendment authority for the
grant to monitor bull trout habitat use in the Wedge Canyon fire area is
authorized to continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
fish screening and fish passage enhancement projects in the Bitterroot River
drainage; for the seasonal movement patterns and habitat use of various fish,
turtles, and birds project; and for the Yellowstone cutthroat trout landowner
outreach and technical assistance project is authorized to continue into state
fiscal year 2009.

All remaining fiscal year 2007 and fiscal year 2008 federal budget
amendment authority for biological data collection on pallid sturgeon in the
Missouri River below Fort Peck Dam is authorized to continue into federal fiscal
year 2008.
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All remaining fiscal year 2007 federal budget amendment authority for the
fish conservation geneticist grant is authorized to continue into federal fiscal
year 2009.

All remaining fiscal year 2008 federal budget amendment authority for the
Big Hole focus area grant is authorized to continue into state fiscal year 2009.

Wildlife Division

Grizzly bear recovery 2007 $30,000 federal
Swift fox census 2007 $10,000 federal
Forest legacy-06 2007 $43,500 federal
Bear shrub field survey 2008 balance federal
Chronic wasting disease 2008 balance federal
Avian influenza monitor-1 2008 balance federal
Wolf research 2008 balance federal
Wetland legacy coordinate 2008 balance federal
Forest legacy-05 2008 balance federal
Prairie pothole venture 2008 balance federal
Avian influenza monitor-2 2008 balance federal
Grizzly bear recovery 2008 balance federal
Grizzly bear management 2008 balance federal
Grizzly bear conservation 2008 balance federal
Sagebrush grassland focus 2008 $145,188 federal

All remaining fiscal year 2007 federal legislative contract authority
appropriated in House Bill No. 2 to the department of fish, wildlife, and parks,
wildlife division, in the 2005 legislative session for the grizzly bear recovery
grant, the grizzly bear management grant, and the grizzly bear conservation
grant is reappropriated as federal budget amendment authority and is
authorized to continue into federal fiscal year 2009.

All remaining fiscal year 2007 federal budget amendment authority for the
small manual survey grant, the sage grouse wintering area grant, the bear
conflict specialist grant, the in-lieu-fee water resource mitigation program
grant, and the development of regional prairie dog abundance and distribution
goals grant is authorized to continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
mule deer chronic wasting disease study and the forest legacy fiscal year
06-grant is authorized to continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
loon ecology project is authorized to continue into state fiscal year 2009.

All remaining fiscal year 2007 federal budget amendment authority for the
swift fox census, for the Montana landowners technical assistance for habitat
conservation programs, for the Montana wolf conservation and management
purposes grant, and for the wildlife research for long-term integrity of the
northern Yellowstone winter range contract is authorized to continue in federal
fiscal year 2009.
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All remaining fiscal year 2008 federal budget amendment authority for the
sagebrush grassland focus grant is authorized to continue into state fiscal year
2009.

Parks Division

All remaining fiscal year 2007 federal budget amendment authority for the
Lewis and Clark historical trail grant is authorized to continue into federal
fiscal year 2007.

All remaining fiscal year 2007 federal budget amendment authority for the
further development, operation, maintenance, interpretation and protection of
the Lewis and Clark national historic trail is authorized to continue into federal
fiscal year 2008.

Capital Outlay Program

All remaining fiscal year 2007 federal budget amendment authority for the
North Swan River valley forest legacy project phase III grant is authorized to
continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
Nevada Creek forest legacy grant is authorized to continue into federal fiscal
year 2008.

Department Management

Assistance for fish and
wildlife management 2007 $211,044 federal

All remaining fiscal year 2007 federal budget amendment authority for the
assistance for fish and wildlife management grant is authorized to continue into
federal fiscal year 2009.

All remaining fiscal year 2007 federal budget amendment authority for the
Montana habitat conservation plan for management of aquatic and wildlife
habitat owned by the department of natural resources and conservation is
authorized to continue into state fiscal year 2008.

Department of Environmental Quality
Remediation Division
Libby asbestos grant 2007 $1,300,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
leaking underground storage tank grant to document and finalize release
closure sites and the Libby asbestos grant is authorized to continue into federal
fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
leaking underground storage tank grant to clean up the Ronan, Montana,
contaminated site and other Montana sites is authorized to continue into state
fiscal year 2008.

Department of Livestock
Disease Control Program
Voluntary premises registration 2007 $251,100 federal

Foreign animal disease work
in Montana 2007 $12,300 federal

Swine health program 2007 $6,100 federal
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All remaining fiscal year 2007 federal budget amendment authority for the
voluntary premises registration grant, the foreign animal disease work in
Montana grant, and the swine health program grant is authorized to continue
into state fiscal year 2008.

Department of Natural Resources and Conservation
Water Resources Division
Community participation in national

flood insurance program 2007 $67,000 federal
Fish and wildlife service grant 2007 $35,632 federal
Big Hole grant 2007 $25,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
community participation in the national flood insurance program and the Big
Hole grant is authorized to continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for
streamflow gauging stations at Benton Lake national wildlife refuge, the
United States fish and wildlife service grant, and the grant to convert
Yellowstone County into a digital flood insurance rate map is authorized to
continue into federal fiscal year 2009.

Forestry/Trust Lands

McKay Creek road and

trailhead improvements 2007 $28,980 federal
Incident command system training 2007 $16,706 federal
Natural resources conservation

service grant 2007 $20,000 federal
Northwest region conservation

development 2007 $6,000 federal
Bitterroot technical service 2007 $6,000 federal
Headwaters technical service 2007 $6,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
rural fire assistance program, the McKay Creek road and trailhead
improvements grant, the incident command system training grant, and the
natural resources conservation service grant is authorized to continue into state
fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
state fire assistance and general forest health assistance grant and the forest
land enhancement program that provides education, technical assistance, and
financial incentives to forest and private landowners is authorized to continue
into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
hazardous fuel reduction work on nonfederal lands adjacent to national forest
lands, for the rural fire assistance pass-through grant to rural fire departments,
and for the grant for the department of natural resources and conservation
habitat conservation planis authorized to continue into federal fiscal year 2009.

Department of Administration
Information Technology Services Division



1293 MONTANA SESSION LAWS 2007 Ch. 302

All remaining fiscal year 2007 federal budget amendment authority for the
grant to expand and enhance the Montana spatial data infrastructure is
authorized to continue into federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
purchase of technology equipment to enhance tribal and urban public safety
answering points through the new 9-1-1 system is authorized to continue into
state fiscal year 2009.

Department of Agriculture
Central Management Division

National potato cyst nematode
survey indirect costs 2007 $19,659 federal

All remaining fiscal year 2007 federal budget amendment authority for the
national potato cyst nematode survey indirect costs is authorized to continue
into state fiscal year 2008.

Agricultural Sciences Division
National potato cyst nematode survey 2007 $218,487 federal

All remaining fiscal year 2007 federal budget amendment authority for the
national potato cyst nematode survey is authorized to continue into state fiscal
year 2008.

Department of Corrections
Administration and Support Services

All remaining fiscal year 2007 federal budget amendment authority for the
Prison Rape Elimination Act grant is authorized to continue into state fiscal
year 2008.

Department of Commerce
Housing Division
All remaining fiscal year 2007 federal budget amendment authority for the

grant to address chronic homelessness in Cascade, Flathead, and Yellowstone
Counties is authorized to continue into federal fiscal year 2009.

Department of Labor and Industry
Workforce Services Division

All remaining fiscal year 2007 federal budget amendment authority for the
evolution of Montana’s workforce by creation of innovative biolubricant and
bioproduct manufacturing embryonic clusters grant is authorized to continue
into state fiscal year 2009.

Unemployment Insurance Division

All remaining fiscal year 2007 federal budget amendment authority for the
implementation and purchase of software for the dumping program grant, for
the new businesses to electronically register and establish an account number
over the internet grant, and for the additional federal authority grant to perform
the following functions: data validation, national directory of new hire updates,
identity theft deterrence, internal security, document information technology
for the unemployment system, buy and install software for the automation of
the O’Net code system for occupations of claimants, reduce postage costs,
database cross-match with workers’ compensation clients, and benefit payment
control enhancements is authorized to continue into state fiscal year 2008.
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Department of Military Affairs
Centralized Services
Star base grant 2007 $300,000 federal

All remaining fiscal year 2007 federal budget amendment authority for the
star base grant is authorized to continue into state fiscal year 2008.

Army National Guard Program

All remaining fiscal year 2007 federal budget amendment authority for the
grant to create redundant backup communications systems through a wireless
wide-area network is authorized to continue into federal fiscal year 2008.

Disaster and Emergency Services

2005 predisaster mitigation
competitive grant 2007 $3,000,000 federal

All remaining fiscal year 2007 federal budget amendment authority for state
multihazard mitigation and assessment plan, for the fiscal year 2005 homeland
security preparedness grant, and for the fiscal year 2006 homeland security
preparedness grant is authorized to continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
homeland security buffer zone protection program is authorized to continue into
federal fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
2005 predisaster mitigation competitive grant is authorized to continue into
federal fiscal year 2009.

Department of Public Health and Human Services
Human and Community Services
Food stamp bonus grant 2007 $294,840 federal

All remaining fiscal year 2007 federal budget amendment authority for the
residential energy assistance challenge grant, for the food stamp program
performance bonus grant, and for the temporary assistance for needy families
(TANF) high-performance grant is authorized to continue into federal fiscal
year 2009.

Child and Family Services

All remaining fiscal year 2007 federal budget amendment authority for the
monthly caseworker visit grant is authorized to continue into federal fiscal year
2009.

Director’s Office
Clinical decisionmaking 2007 $853,122 federal

All remaining fiscal year 2007 federal budget amendment authority for the
clinical decisionmaking grant is authorized to continue into federal fiscal year
2008.

All remaining fiscal year 2007 federal budget amendment authority for the
Montana medicaid infrastructure grant is authorized to continue into state
fiscal year 2008.

Public Health and Safety Division
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All remaining fiscal year 2007 federal budget amendment authority for
youth and young adult suicide prevention is authorized to continue into federal
fiscal year 2008.

Integrate clinical laboratories
into public health testing 2008 $199,542 federal

2009 $199,542 federal

All remaining fiscal year 2007, fiscal year 2008, and fiscal year 2009 federal
budget amendment authority for integrate clinical laboratories into public
health testing is authorized to continue into federal fiscal year 2009.

Disability Services Division

All remaining fiscal year 2007 federal budget amendment authority for the
general supervision enhancement grant is authorized to continue into federal
fiscal year 2007.

Senior and Long-Term Care Services
Alzheimer’s demonstration grant 2008 $290,000 federal
Traumatic brain injury grant 2007 $118,597 federal

All remaining fiscal year 2007 federal budget amendment authority for the
Alzheimer’s demonstration grant and the traumatic brain injury grant is
authorized to continue into state fiscal year 2008.

All remaining fiscal year 2007 federal budget amendment authority for the
one-stop aging and disability resource center initiative grant is authorized to
continue into federal fiscal year 2008.

Addictive and Mental Disorders

All remaining fiscal year 2007 federal budget amendment authority for the
strategic prevention framework state incentive grant is authorized to continue
into federal fiscal year 2009.

Section 3. Effective date. [This act] is effective on passage and approval.
Approved April 27, 2007

CHAPTER NO. 303
[HB 9]

AN ACT ESTABLISHING PRIORITIES FOR CULTURAL AND AESTHETIC
PROJECTS GRANT AWARDS; APPROPRIATING MONEY FOR CULTURAL
AND AESTHETIC GRANTS; PROVIDING FOR A TRANSFER OF FUNDS
FROM THE STATE GENERAL FUND TO THE CULTURAL AND
AESTHETIC PROJECTS TRUST FUND ACCOUNT; AND PROVIDING AN
EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriation of cultural and aesthetic grant funds —
priority of disbursement. (1) The Montana arts council shall award grants
for projects authorized by and limited to the amounts appropriated by [section 3]
and this section. Money must be disbursed in priority order, first to projects
covered under subsection (3) and second to projects listed in [section 3].
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(2) The Montana arts council shall disburse money to projects authorized by
[section 3] through grant contracts between the Montana arts council and the
grant recipient. The award contract must bind the parties to conditions, if any,
listed with the appropriation in [section 3].

(3) There is appropriated from the cultural and aesthetic projects trust fund
account to the Montana historical society $30,000 for the biennium ending July
1, 2009, for care and conservation of capitol complex artwork.

Section 2. Fund transfer. At the beginning of fiscal year 2008, the amount
of $1.5 million is transferred from the state general fund to the cultural and
aesthetic projects trust fund account established in 15-35-108 for the purpose of
protection of the works of art in the capitol and for other cultural and aesthetic
projects. The intent of this fund transfer is to increase the corpus of the trust for
purposes of generating interest earnings that provide funding to support
programs and projects funded by the Montana arts council, and it is further the
intent of the legislature that the money transferred in this section remain in the
trust and not be appropriated for other purposes.

Section 3. Appropriation of cultural and aesthetic grant funds. The
following projects are approved and $698,770 is appropriated to the Montana
arts council for the biennium ending June 30, 2009, from the cultural and
aesthetic projects trust fund account:

Grant # Grantee Grant Amount
A. Special Projects $4,500 or Less

1207  Signatures From the Big Sky $4,500
1202  Flathead Valley Community College $2,000
1205  Miles City Speakers Bureau $4,000
1208  Valley County Historical Museum $4,000
1200 Council for the Arts, Lincoln $2,500
1204  Metropolitan Opera National Council $1,000
B. Special Projects

1228 Montana Committee for the Humanities $22,000
1224  Helena Symphony Orchestra and Chorale $10,000
1236  Pondera History Association $10,000
1239 Western Heritage Center $10,000
1225  KUFM-TV, Montana PBS $10,000
1213 Butte Citizens for Preservation and Revitalization $10,000
1229 Montana Historical Society $7,000
1240 Yellowstone Chamber Players $6,000
1217 CoMotion Dance $10,000
1222  Glacier Symphony and Chorale $7,000
1232 Montana Performing Arts Consortium $15,000
1231 Montana Museum of Art and Culture $5,000
1234  Montana Shakespeare Company - Artists Group $6,000

1219 Emerson Cultural Center $7,000
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1227
1220
1216
1226
1210
1223
1241

1267
1276
1270
1269
1272
1253
1285
1242
1248
1244
1286
1259
1257
1273
1293
1280
1278
1249
1264
1260
1252
1256
1274
1287
1243
1266
1290
1255
1288
1292
1251

MONTANA SESSION LAWS 2007

Montana Alliance for Arts Education
Equinox Theatre Company

Children’s Museum of Bozeman

Missoula Art Museum

Alpine Artisans

Headwaters Dance Company

Yellowstone Historic Center

Operational Support

Montana Art Gallery Directors’ Association
Museums Association of Montana

Montana Association of Symphony Orchestras
Montana Arts

Montana Dance Arts Association

Custer County Art and Heritage Center
Schoolhouse History and Art Center
Alberta Bair Theater

Bozeman Symphony Society

Art Mobile of Montana

Shakespeare in the Parks

Hockaday Museum of Art

Great Falls Symphony Association, Inc.
Montana Preservation Alliance
Yellowstone Art Museum

Paris Gibson Square Museum of Art
Myrna Loy Center

Butte Center for the Performing Arts
Missoula Children’s Theatre

Holter Museum of Art

Carbon County Historical Society
Grandstreet Theatre/Broadwater Productions
Montana Repertory Theatre

Southwest Montana Arts Council

Archie Bray Foundation

Montana Agricultural Center and Museum
Whitefish Theatre Company

Pioneer Museum - Gallatin Historical Museu
Vigilante Theatre Company

Writer’s Voice (Billings YMCA)

Carbon County Arts Guild

Ch. 303

$5,000
$8,000
$5,000
$5,000
$6,000
$5,000
$8,000

$15,000
$10,000
$5,000
$10,000
$5,000
$15,000
$14,000
$14,000
$11,000
$14,000
$15,000
$14,000
$9,000
$13,000
$9,000
$13,000
$9,000
$12,000
$10,000
$12,000
$11,000
$12,000
$10,000
$8,000
$10,000
$8,000
$10,000
$5,000
$8,000
$12,000
$7,000
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1281 Pondera Arts Council $5,000
1282  Rimrock Opera Company $10,000
1247  Billings Symphony Society $8,000
1283 Rocky Mountain Ballet Theater $7,000
1250  Butte Symphony Association $8,000
1246 Big Horn Arts and Crafts Association $7,000
1289 VSA Arts of Montana $6,000
1271 Montana Ballet Company $5,000
1291 World Museum of Mining $8,000
1279 NW Montana Historical Society - Museum at Central School $5,000
1263 Mission Valley Friends of the Arts $4,000
1294  Young Audiences of Western MT $6,000
1245 Artisan Dance $4,000
1258 Hamilton Players, Inc. $6,000
1275  Museum of the Rockies $6,000
1284 CM Russell Museum $9,000
1261 Intermountain Opera $8,000
1254 District 7 HRDC Growth Thru Art $8,000
1262 Miles City Preservation Commission $2,270
D. Capital Expenditure

1295 Butte-Silver Bow Public Archives $15,000
1300  Mai Wah Society - Museum $17,500
1297 City of Shelby $8,000
1303  Yellowstone Ballet Company $3,000
1302 TVIA - Board of Arts $8,000

Section 4. Reversion of grant money. On July 1, 2009, the
unencumbered balance of the 2009 biennium grants revert to the cultural and
aesthetic projects trust fund account provided for in 15-35-108.

Section 5. Reduction of grants on pro rata basis. Except as provided in
[section 1(3)], if money in the cultural and aesthetic projects trust fund account
is insufficient to fund projects at the appropriation levels contained in [section
3], reductions to projects with funding greater than $4,500 will be made on a pro
rata basis.

Section 6. Effective date. [This act] is effective July 1, 2007.
Approved April 27, 2007

CHAPTER NO. 304
[HB 27

AN ACT AUTHORIZING A WIRELESS ENHANCED 9-1-1 EMERGENCY
TELEPHONE SYSTEM AND PROVIDING FOR ITS ADMINISTRATION;
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PROVIDING FOR FUNDING OF THE SYSTEM BY LEVYING A WIRELESS
ENHANCED 9-1-1 FEE; ESTABLISHING ACCOUNTS FOR THE DEPOSIT
OF FEES COLLECTED; PROVIDING FOR DISTRIBUTION OF THE FEES
COLLECTED; DEFINING ELIGIBILITY CRITERIA FOR WIRELESS COST
RECOVERY; AMENDING SECTIONS 10-4-101, 10-4-102, 10-4-114, 10-4-201,
AND 10-4-301, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 10-4-101, MCA, is amended to read:

“10-4-101. Definitions. As used in this chapter, unless the context requires
otherwise, the following definitions apply:

(1) “Allowable costs” means the actual costs associated with upgrading,
purchasing, programming, installing, testing, operating, and maintaining
data, hardware, and software necessary to comply with federal communications
commission orders.

H(2) “Basic 9-1-1 account” means the 9-1-1 emergency telecommunications
account established in 10-4-301(1)(a).

£2)(3) “Basic 9-1-1 service” means a telephone service meeting the standards
established in 10-4-102 that automatically connects a person dialing the digits
9-1-1 to an established public safety answering point.

3)(4) “Basic 9-1-1 system” includes equipment for connecting and
outswitching 9-1-1 calls within a telephone central office, trunking facilities
from the central office to a public safety answering point, and equipment, as
appropriate, that is used for transferring the call to another point, when
appropriate, and that is capable of providing basic 9-1-1 service.

(5) “Commercial mobile radio service” means:

(a) a mobile service that is:

'(i) provided for profit with the intent of receiving compensation or monetary
gain;

(it) an interconnected service; and

(it1) available to the public or to classes of eligible users so as to be effectively
available to a substantial portion of the public, or

(b) a mobile service that is the functional equivalent of a mobile service
described in subsection (5)(a).

4)(6) “Department” means the department of administration provided for
in Title 2, chapter 15, part 10.

6)(7) “Direct dispatch” means a 9-1-1 service in which a public safety
answering point, upon receipt of a telephone request for emergency services,
provides for a decision as to the proper action to be taken and for dispatch of
appropriate emergency service units.

6)(8) “Emergency” means an event that requires dispatch of a public or
private safety agency.

€H(9) “Emergency services” means services provided by a public or private
safety agency, including law enforcement, firefighting, ambulance or medical
services, and civil defense services.

8)(10) “Enhanced 9-1-1 account” means the 9-1-1 emergency
telecommunications account established in 10-4-301(1)(b).
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€{9)(11) “Enhanced 9-1-1 service” means telephone service that meets the
requirements for basic 9-1-1 service and that consists of selective routing with
the capability of automatic number identification and automatic location
identification at a public safety answering point enabling users of the public
telecommunications system to request emergency services by dialing the digits
9-1-1.

40)(12) “Enhanced 9-1-1 system” includes customer premises equipment
that is directly related to the operation of an enhanced 9-1-1 system, including
but not limited to automatic number identification or automatic location
identification controllers and display units, printers, and software associated
with call detail recording, and that is capable of providing enhanced 9-1-1
service.

aBH(13) “Exchange access services” means:

(a) telephone exchange access lines or channels that provide local access
from the premises of a subscriber in this state to the local telecommunications
network to effect the transfer of information; and

(b) unless a separate tariff rate is charged for the exchange access lines or
channels, any facility or service provided in connection with the services
described in subsection GHa) (13)(a).

(14) “Federal communications commission order” means a federal
communications commission enhanced 9-1-1 first report and order addressing
47 CFR 20.18.

@2)(15) A “9-1-1 jurisdiction” means a group of public or private safety
agencies who operate within or are affected by one or more common central
office boundaries and who have agreed in writing to jointly plan a 9-1-1
emergency telephone system.

(16) “Phase I wireless enhanced 9-1-1" means a 9-1-1 system that
automatically delivers number information to the public safety answering point
for wireless calls.

(17) “Phase II wireless enhanced 9-1-1" means a 9-1-1 system that
automatically delivers number information and location information to the
public safety answering point for wireless calls.

(18) “Place of primary use” means the primary business or residential street
address location at which an end-use customer’s use of the commercial mobile
radio service primarily occurs.

43)(19) “Private safety agency” means any entity, except a public safety
agency, providing emergency fire, ambulance, or medical services.

44)(20) “Provider” means a public utility, cooperative telephone company,
or any other entity that provides telephone exchange access services.

@5)(21) “Public safety agency” means the state and any city, county,
city-county consolidated government, municipal corporation, chartered
organization, public district, or public authority located in whole or in part
within this state that provides or has authority to provide emergency services.

6)(22) “Public safety answering point” means a communications facility
operated on a 24-hour basis that first receives 9-1-1 calls from persons in a 9-1-1
service area and that may, as appropriate, directly dispatch public or private
safety services or transfer or relay 9-1-1 calls to appropriate public safety
agencies.
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GD(23) “Relay” means a 9-1-1 service in which a public safety answering
point, upon receipt of a telephone request for emergency services, notes the
pertinent information from the caller and relays the information to the
appropriate public safety agency, other agencies, or other providers of
emergency services for dispatch of an emergency unit.

8)(24) “Subscriber” means an end user who receives telephone exchange
access services or who contracts with a wireless provider for commercial mobile
radio services.

G9)(25) “Transfer” means a 9-1-1 service in which a public safety answering
point, upon receipt of a telephone request for emergency services, directly
transfers the request to an appropriate public safety answering agency or other
provider of emergency services.

(26) “Wireless enhanced 9-1-1" means either phase I wireless enhanced 9-1-1
or phase II wireless enhanced 9-1-1.

(27) “Wireless enhanced 9-1-1 account” means the wireless enhanced 9-1-1
account established in 10-4-301.

(28) “Wireless provider” means an entity, as defined in 35-1-113, that is
authorized by the federal communications commission to provide
facilities-based commercial mobile radio service within this state.”

Section 2. Section 10-4-102, MCA, is amended to read:

“10-4-102. Department of administration duties and powers. (1) The
department shall assist in the development of basic and enhanced 9-1-1 systems
in the state. The department shall:

(a) establish procedures for determining and evaluating requests for
variations from basic or enhanced 9-1-1 service;

(b) upon request of a 9-1-1 jurisdiction, assist in planning a basic or
enhanced 9-1-1 system;

(c) establish criteria for evaluating basic and enhanced 9-1-1 system plans;

(d) monitor implementation of approved basic and enhanced 9-1-1 system
plans for compliance with the plan and use of funding; and

(e) as it finds necessary, report to the legislature the progress made in
implementing statewide basic and enhanced 9-1-1 systems and in
implementing wireless enhanced 9-1-1 services.

(2) The department shall obtain input from all 9-1-1 jurisdictions by
creating an advisory council to participate in development and implementation
of the 9-1-1 program in the state. The council must be established pursuant to
2-15-122. The highway patrol, emergency medical services organizations,
telephone companies, the associated public safety communicators, the
department of emergency services, police departments, sheriff’s offices, local
citizens, organizations, and other public safety organizations may submit
recommendations for membership on the advisory council.”

Section 3. Section 10-4-114, MCA, is amended to read:

“10-4-114. Rulemaking authority. The department may adopt rules to
implement the provisions of this chapter. The rules may include but are not
limited to:

(1) establishing procedures to evaluate and make determinations on
requests for a variation of the basic or enhanced 9-1-1 service;
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(2) establishing evaluation criteria for basic and enhanced 9-1-1 systems
plans;

(3) establishing requirements for program participation by public and
private safety agencies;

(4) establishing guidelines for the distribution of funds; and
(5) speeifyingreportingrequirements establishing requirements regarding

applications for reimbursement for allowable costs to wireless providers for
enabling wireless enhanced 9-1-1 services.”

Section 4. Submission of phase I and phase II wireless notification
by wireless provider. (1) A wireless provider must meet the following
requirements to be eligible for wireless cost recovery:

(a) Within 30 days of receipt of a formal phase I and phase II request from a
public safety answering point, the wireless provider shall submit to the
department a notification stating the anticipated date of deployment and the
number of subscribers, based on billing addresses, for the 9-1-1 jurisdiction.

(b) The department shall first determine that the wireless provider is
providing phase I and phase II functionality to the public safety answering
point. The wireless provider is responsible for notifying the department of the
date of deployment and proof of acceptance tests.

(2) A 9-1-1 jurisdiction must be ready to provide phase I and phase II
wireless service and have submitted a phase I and phase II wireless request to
the wireless providers providing service in the jurisdiction’s area.

Section 5. Section 10-4-201, MCA, is amended to read:

“10-4-201. Fees imposed for telephone-exehange-aeeess—serviees
9-1-1 services. (1) Except as provided in 10-4-202:

(a) for basic 9-1-1 services, a fee of 25 cents a month per access line on each
service subscriber in the state is imposed on the amount charged for telephone
exchange access services, wireless telephone service, or other 9-1-1 accessible
services; and

(b) for enhanced 9-1-1 services, a fee of 25 cents a month per access line on
each service subscriber in the state is imposed on the amount charged for
telephone exchange access services, wireless telephone service, or other 9-1-1
accessible services; and

(c) for wireless enhanced 9-1-1 services, a fee of 50 cents a month per access
line or subscriber in the state is imposed on the amount charged for telephone

exchange access services, wireless telephone service, or other 9-1-1 accessible
services.

(2) The subscriber paying for exchange access line services is liable for the
fees imposed by this section.

(3) The provider shall collect the fees. The amount of the fees collected by the
provider is considered payment by the subscriber for that amount of fees.

(4) Any return made by the provider collecting the fees is prima facie
evidence of payments by the subscribers of the amount of fees indicated on the
return.”

Section 6. Section 10-4-301, MCA, is amended to read:
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“10-4-301. Establishment of emergency telecommunications
accounts. (1) There are established in the state special revenue fund in the
state treasury:

(a) an account for all fees collected for basic 9-1-1 services pursuant to
10-4-201(1)(a); and

(b) an account for all fees collected for enhanced 9-1-1 services pursuant to
10-4-201(1)(b), and

(¢) an account for all fees collected for wireless enhanced 9-1-1 services
pursuant to 10-4-201(1)(c). The money is allocated as follows:

(i) 50% of the account must be deposited in an account for distribution to the
9-1-1 jurisdictions, and

(it) 50% of the account must be deposited in an account for distribution to
wireless providers.

(2) All money received by the department of revenue pursuant to 10-4-201
must be paid to the state treasurer for deposit in the appropriate account. An
amount equal to 3.74% of the money received pursuant to 10-4-201 must be
deposited in the state general fund.

(3) The accounts established in subsection (1) retain interest earned from
the investment of money in the accounts.

(4) After payment of refunds pursuant to 10-4-205, the balance of the
respective accounts must be used for the purposes described in part 1 of this
chapter.

(5) The distribution of funds in the 9-1-1 emergency telecommunications
accounts described in subsection (1), as required by 10-4-302, and 10-4-311, and
[section 7], is statutorily appropriated, as provided in 17-7-502, to the
department.

(6) Expenditures for actual and necessary expenses required for the efficient
administration of the plan must be made from appropriations made for that
purpose.”

Section 7. Distribution of wireless enhanced 9-1-1 account by
department. (1) The department shall make quarterly distribution of the
portion of the wireless enhanced 9-1-1 account for allowable costs described in
10-4-301(1)(c)(ii) incurred by each wireless provider in each 9-1-1 jurisdiction as
follows:

(a) For each fiscal year through the fiscal year ending June 30, 2011:

(1) 84% of the balance of the account must be allocated to the wireless
providers providing wireless enhanced 9-1-1 in each county on a per capita
basis. The wireless provider in each county must be allocated a minimum of 1%
of the balance of the counties’ share of the account.

(i1) the balance of the account must be distributed evenly to the wireless
providers providing wireless enhanced 9-1-1 in counties with 1% or less of the
total population of the state.

(b) For fiscal years beginning after June 30, 2011, 100% of the balance of the
account must be allocated to the wireless providers providing wireless enhanced
9-1-1 in each county on a per capita basis. Each county must be allocated a
minimum of 1% of the balance of the counties’ share of the account.
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(c) If the department is unable to fully reimburse a wireless provider under
subsection (1)(a) in any quarter, the department shall in the subsequent quarter
pay from the allocation under subsection (1)(a) to wireless providers any unpaid
balances from the previous quarter. If the amount available is insufficient to pay
all previous unpaid balances, the department shall repeat the process of paying
unpaid balances that remain unpaid for as many quarters as necessary until all
unpaid balances are fully paid. The department shall review all invoices for
appropriateness of costs claimed by the wireless provider. If the wireless
provider contests the review, payment may not be made until the amount owed
to the wireless provider is determined.

(d) A wireless provider shall submit an invoice for cost recovery according to
the allowable costs.

(e) The department shall determine the percentage of overall subscribers,
based on billing addresses, within the 9-1-1 jurisdiction for each wireless
provider seeking cost recovery by dividing the wireless provider’s subscribers by
the total number of subscribers in that 9-1-1 jurisdiction. The percentage must
be applied to the total wireless provider funds for that 9-1-1 jurisdiction, and
each wireless provider shall receive distribution based on the provider’s
percentage. To receive cost recovery, wireless providers shall submit subscriber
counts to the department on a quarterly basis. The subscriber count must be
provided for each 9-1-1 jurisdiction in which the wireless provider receives cost
recovery within 30 calendar days following the end of each quarter. The
department shall recalculate distribution percentages on a quarterly basis.

() If the department determines that a wireless provider has submitted
costs that exceed allowable costs or are not submitted in the manner prescribed
in [section 4], the department may, after giving notice to the wireless provider,
suspend or withhold payment from the wireless enhanced 9-1-1 account.

(2) The department shall make quarterly distribution of the portion of the
wireless enhanced 9-1-1 account described in 10-4-301(1)(c)(i) to each 9-1-1
jurisdiction in accordance with 10-4-311(3) as follows:

(a) for each fiscal year through the fiscal year ending June 30, 2011:

(1) 84% of the balance of the account must be allocated to cities and counties
on a per capita basis. However, each county must be allocated a minimum of 1%
of the balance of the counties’ share of the account.

(i1) the balance of the account must be distributed evenly to the counties with
1% or less than 1% of the total population of the state; and

(b) for fiscal years beginning after June 30, 2011, 100% of the balance of the
account must be allocated to cities and counties on a per capita basis. However,
each county must be allocated a minimum of 1% of the balance of the counties’
share of the account.

Section 8. Codification instruction. [Sections 4 and 7] are intended to be
codified as an integral part of Title 10, chapter 4, and the provisions of Title 10,
chapter 4, apply to [sections 4 and 7].

Section 9. Effective date. [This act] is effective July 1, 2007.
Approved April 30, 2007
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CHAPTER NO. 305
[HB 63]

AN ACT PROVIDING FOR THE ACTUARIAL FUNDING OF THE
TEACHERS RETIREMENT SYSTEM; PROVIDING A SUPPLEMENTAL
CONTRIBUTION, PAYABLE BY THE STATE, TO THE TEACHERS’
RETIREMENT SYSTEM FOR EMPLOYEES OF SCHOOL DISTRICTS AND
COMMUNITY COLLEGES; PROVIDING FOR A STATUTORY
APPROPRIATION; REVISING DEFINITIONS; ESTABLISHING STATE
POLICY REGARDING TEACHERS RETIREMENT; REVISING THE
REQUIREMENTS FOR THE TEACHERS' RETIREMENT BOARD TO SET
THE TEACHERS RETIREMENT SYSTEM’S REGULAR INTEREST RATE;
INCREASING THE EMPLOYER CONTRIBUTION RATE FOR TEACHERS’
RETIREMENT; INCREASING THE SUPPLEMENTAL CONTRIBUTION TO
THE OPTIONAL RETIREMENT PROGRAM; ELIMINATING THE
AUTHORITY OF THE TEACHERS RETIREMENT BOARD TO INCREASE
THE GUARANTEED ANNUAL BENEFIT ADJUSTMENT; REVISING AND
CLARIFYING THE MAXIMUM AMOUNT OF COMPENSATION A RETIRED
MEMBER OF THE TEACHERS RETIREMENT SYSTEM MAY EARN
UNDER CERTAIN CIRCUMSTANCES; PROVIDING APPROPRIATIONS;
AMENDING SECTIONS 17-7-502, 19-20-101, 19-20-102, 19-20-501, 19-20-605,
19-20-621, 19-20-716, 19-20-719, AND 19-20-731, MCA; AND PROVIDING
EFFECTIVE DATES.

Be it enacted by the Legislature of the State of Montana:

Section 1. Supplemental state contribution. (1) Each month, the state
shall contribute, as a supplemental contribution to the teachers’ retirement
system, from the general fund to the pension trust fund an amount equal to:

(a) beginning July 1, 2007, through June 30, 2009, 2% of the total earned
compensation of school district and community college active members
participating in the system; and

(b) beginning July 1, 2009, 2.38% of the total earned compensation of school
district and community college active members participating in the system.

(2) The contributions are statutorily appropriated, as provided in 17-7-502,
to the pension trust fund. The board shall determine and shall certify to the
state treasurer amounts due under this section on a monthly basis. The state
treasurer shall transfer the certified amounts to the pension trust fund within 1
week following receipt of the certification from the board.

Section 2. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).
(b) The law or portion of the law making a statutory appropriation must

specifically state that a statutory appropriation is made as provided in this
section.
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(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; 10-2-603; 10-3-203; 10-3-310;
10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; [section 1];
20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202;
23-4-204; 23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402;
37-43-204; 37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206;
44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115;
61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362;
80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115;
90-1-205; 90-3-1003; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 3. Section 19-20-101, MCA, is amended to read:

“19-20-101. Definitions. As used in this chapter, unless the context clearly
indicates otherwise, the following definitions apply:

(1) “Accumulated contributions” means the sum of all the amounts deducted
from the compensation of a member or paid by a member and credited to the
member’s individual account in the annuity savings fund, together with
interest. Regular interest must be computed and allowed to provide a benefit at
the time of retirement.

(2) “Actuarial equivalent” means a benefit of equal value when computed
upon the basis of the mortality table and interest rate assumption set by the
retirement board.

(3) “Average final compensation” means the average of a member’s earned
compensation during the 3 consecutive years of full-time service or as provided
under 19-20-805 that yield the highest average and on which contributions have
been made as required by 19-20-602. If amounts defined in subsection (6)(b)
have been converted by an employer to earned compensation for all members
and have been continuously reported as earned compensation in a like amount
for at least the 5 fiscal years preceding the member’s retirement, the amounts
may be included in the calculation of average final compensation. If amounts
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defined in subsection (6)(b) have been reported as earned compensation for less
than 5 fiscal years or if the member has been given the option to have amounts
reported as earned compensation, any amounts reported in the 3-year period
that constitute average final compensation must be included in average final
compensation as provided under 19-20-716(1)(b).

(4) “Beneficiary” means one or more persons formally designated by a
member, retiree, or benefit recipient to receive a retirement allowance or
payment upon the death of the member, retiree, or benefit recipient.

(5) “Creditable service” is that service defined by 19-20-401.

(6) (a) “Earned compensation” means, except as limited by 19-20-715,
remuneration, exclusive of maintenance, allowance, and expenses, paid for
services by a member out of funds controlled by an employer before any pretax
deductions allowed under the Internal Revenue Code are deducted from the
member’s compensation.

(b) Earned compensation does not mean:

(1) direct employer premium payments on behalf of members for health or
dependent care expense accounts or any employer contribution for health,
medical, pharmaceutical, disability, life, vision, dental, or any other insurance;

(i1) any direct employer payment or reimbursement for:

(A) professional membership dues;

(B) maintenance;

(C) housing;

(D) day care;

(E) automobile, travel, lodging, or entertaining expenses; or

(F) any similar payment for any form of maintenance, allowance, or
expenses;

(ii1) the imputed value of health, life, or disability insurance or any other
fringe benefits; or

(iv) any noncash benefit provided by an employer to or on behalf of an
employee.

(¢) Unless included pursuant to 19-20-716, earned compensation does not
include termination pay.

(d) Adding a direct employer-paid or noncash benefit to an employee’s
contract or subtracting the same or like amount as a pretax deduction is
considered a fringe benefit and not earned compensation.

(e) Earned compensation does not include:

(1) compensation paid to a member from a plan for the deferral of
compensation under section 457(f) of the Internal Revenue Code, 26 U.S.C.
457(f);

(i) payment for sick, annual, or other types of leave that is allowed to a
member and that is accrued in excess of that normally allowed; or

(i11) incentive or bonus payments paid to a member that are not part of a
series of annual payments.

(7) “Employer” means the state of Montana, the trustees of a district, or any
other agency or subdivision of the state that employs a person who is designated
a member of the retirement system.
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(8) “Full tlme servme means serv1ce that is fuﬂ-ameaﬂekﬂwbext—eﬁé&evef

year at least 180 days ina flSCGl year or at least 140 hours a month durmg .9
months in a fiscal year.

(9) “Internal Revenue Code” has the meaning provided in 15-30-101.

(10) “Member” means a person who has an individual account in the annuity
savings fund. An active member is a person included under the provisions of
19-20-302. An inactive member is a person included under the provisions of
19-20-303.

(11) “Normal retirement age” means an age no earlier than the age at which
the member is eligible to retire:

(a) by virtue of age, length of service, or both;
(b) without disability; and

(c) with the right to receive immediate retirement benefits without an
actuarial reduction in the benefits.

(12) “Part-time servme means service that is less than full-time er-that

. Part-time service must be

credited in the proportion that the actual time Worked compares to full-time
service.

(13) “Prior service” means employment of the same nature as service but
rendered before September 1, 1937.

(14) “Regular interest” means interest at a rate set by the retirement board
in accordance with 19-20-501(2).

(15) “Retired member” means a person who has terminated employment
that qualified the person for membership under 19-20-302 and who has received
at least one monthly retirement benefit paid pursuant to this chapter.

(16) “Retirement allowance” means a monthly payment due to a person who
has qualified for service or disability retirement or due to a beneficiary as
provided in 19-20-1001.

(17) “Retirement board” or “board” means the retirement system’s governing
board provided for in 2-15-1010.

(18) “Retirement system”, “system”, or “plan” means the teachers’
retirement system of the state of Montana provided for in 19-20-102.

(19) “Service” means the performance of instructional duties or related
activities that would entitle the person to active membership in the retirement
system under the provisions of 19-20-302.

(20) “Termination” or “terminate” means that the member has severed the
employment relationship with the member’s employer and that all, if any,
payments due upon termination of employment, including but not limited to
accrued sick and annual leave balances, have been paid to the member.

(21) (a) “Termination pay” means any form of bona fide vacation leave, sick
leave, severance pay, amounts provided under a window or early retirement
incentive plan, or other payments contingent on the employee terminating
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employment and on which employee and employer contributions have been paid
as required by 19-20-716.

(b) Termination pay does not include:

(1) amounts that are not wages under section 3121 of the Internal Revenue
Code, determined without regard to the wage base limitation; and

(i) amounts that are payable to a member from a plan for the deferral of
compensation under section 457(f) of the Internal Revenue Code, 26 U.S.C.
457(f).

(22) “Vested” means that a member has been credited with at least 5 full
years of membership service upon which contributions have been made, as
required by 19-20-602, and 19-20-605, and [section 1], and who has a right to a
future retirement benefit.

(23) “Written application” or “written election” means a written instrument,
required by statute or the rules of the board, properly signed, and filed with the
board, that contains all the required information, including documentation that
the board considers necessary.”

Section 4. Section 19-20-102, MCA, is amended to read:

“19-20-102. Retirement system — policy. (1) The state teachers’
retirement system created under the provisions of Chapter 87, Laws of 1937, is
hereby—reecognized—as the state teachers’ retirement system of the state of
Montana, and ne the provisions of this chapter shall do not affect or impair the
validity of any action taken by its governing board or the rights of any person
arising under the provisions of Chapter 87, Laws of 1937, or any subsequent
amendment therete to this chapter. Sueh The state teachers’ retirement system
shallbe is known as “The Teachers’ Retirement System of the State of Montana”
and in that name shall transact all business of the retirement system, hold its
assets in trust, and have sueh the powers and privileges of a corporation that
may be necessary to earryinto-effeet administer the provisions of this chapter.

(2) It is the policy of the state to:

(a) provide equitable retirement benefits to members of the teachers’
retirement system based on each member’s normal service retirement and salary;

(b) limit the effect on the retirement system of isolated salary increases
received by a member, including but not limited to end-of-career promotions or
one-time salary enhancements during the member’s last years of employment,
and

(c) limit the compensation that a retired member may earn after retirement
while working in a position that would normally be covered under the teachers’
retirement system to the amount determined under 19-20-731.”

Section 5. Section 19-20-501, MCA, is amended to read:

“19-20-501. Financial administration of money. The members of the
retirement board are the trustees of all money collected for the retirement
system, and as trustees, they shall provide for the financial administration of
the money as provided in Article VIII, section 15, of the Montana constitution in
the following manner:

(1) The money must be invested and reinvested by the state board of
investments.

(2) The retlrement board shall annually estabhsh the rate of regular
interest. y y 2
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(3) The retirement board shall annually divide among the several reserves of
the retirement system an amount equal to the average balance of the reserves
during the preceding fiscal year multiplied by the rate of regular interest. In
accordance with the provisions of 19-20-605¢(5)(7), the amount to be credited to
each reserve must be allocated from the interest and other earnings on the
money of the retirement system actually realized during the preceding fiscal
year, less the amount allocated to administrative expenses. The administrative
expenses of the retirement system, less amortization of intangible assets, may
not exceed 1.5% of retirement benefits paid.

(4) The state treasurer is the custodian of the collected retirement system
money and of the securities in which the money is invested.

(5) For purposes of Article VIII, section 12, of the Montana constitution, all
the reserves established by part 6 of this chapter must be accounts in the
pension trust fund type of the treasury fund structure of the state.

(6) Benefits and refunds to eligible recipients are payable pursuant to a
contract as contained in statute. Unless specifically provided for by statute, the
contract does not contain revisions to statutes after the time of retirement or
termination.”

Section 6. Section 19-20-605, MCA, is amended to read:

“19-20-605. Pension accumulation fund — employer’s contribution.
(1) The pension accumulation fund is the fund in which the reserves for
payment of retirement allowances and benefits must be accumulated and from
which retirement allowances and benefits must be paid to retirees or their
beneficiaries. Contributions to and payments from the pension accumulation
fund must be made as fellews: provided in this section.

HIEaeh (2) Except as provided in subsection (3), for each member employed
during the whole or part of the preceding payroll period, the employer shall pay
into the pension accumulation fund an amount equal to: #47%ef the-earned

(a) beginning July 1, 2007, through June 30, 2009, 9.47% of total earned
compensation; and

(b) beginning July 1, 2009, 9.85% of total earned compensation.

(3) For each member employed by a school district or a community college
during the whole or part of the preceding payroll period, the employer shall pay
into the pension accumulation fund an amount equal to 7.47% of total earned
compensation.

{2)(4) If the employer is a district or community college district, the trustees
shall budget and pay for the employer’s contribution under the provisions of
20-9-501.

3)(5) If the employer is the superintendent of public instruction, a public
institution of the state of Montana, a unit of the Montana university system, or
the Montana state school for the deaf and blind, the legislature shall
appropriate to the employer an adequate amount to allow the payment of the
employer’s contribution.

4)(6) If the employeris a county, the county commissioners shall budget and
pay for the employer’s contribution in the manner provided by law for the
adoption of a county budget and for payments under the budget.
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6)(7) All interest and other earnings realized on the money of the
retirement system must be credited to the pension accumulation fund, and the
amount required to allow regular interest on the annuity savings fund must be
transferred to that fund from the pension accumulation fund.

6)(8) The retirement board may transfer from the pension accumulation
fund to the expense fund an amount necessary to cover expenses of
administration.”

Section 7. Section 19-20-621, MCA, is amended to read:

“19-20-621. Montana university system optional retirement
program supplemental contributions. (1) Each employer within the
university system with employees participating in the optional retirement
program under Title 19, chapter 21, shall contribute to the teachers’ retirement
system a supplemental employer contribution sufficient to amortize, by July 1,
2033, the past service liability of the teachers’ retirement system for the
university system members.

(2) The optional retirement program supplemental employer contribution
as a percentage of the total compensation of all employees participating in the
program must-inerease-to is:

o .
0,

0,

0,

{e)(a) 4.04% beginning July 1, 2001, through June 30, 2007, and
(b) 4.72% beginning July 1, 2007.

(3) The board shall periodically review the supplemental employer
contribution rate and recommend adjustments to the legislature as needed to
maintain the amortization of the university system’s past service liability by
July 1, 2033.”

Section 8. Section 19-20-716, MCA, is amended to read:

“19-20-716. Termination pay. (1) If a member terminates and receives
termination pay at the time of retirement, the member shall select, subject to
subsections (4) and (5), by signing a binding, irrevocable written election at least
90 days before the member’s termination date, one of the following options:

(a) Option 1—The member may use the total termination pay in the
calculation of the member’s average final compensation. The member and the
employer shall pay contributions to the retirement system as determined by the
board to adequately compensate the system for the additional retirement
benefit. The contributions must be made at the time of termination.

(b) Option 2—The member may use a yearly amount of the total termination
pay added to each of the 3 consecutive years’ salary used in the calculation of the
member’s average final compensation. To determine the amount of termination
pay used in the calculation of average final compensation, termination pay must
be divided by the total number of years of creditable service to determine a
yearly amount. The member and the employer shall pay contributions on the
termination pay according to the rates provided for in 19-20-602 and
19-20-605(1). For the purposes of this subsection (1)(b), the employer shall also
pay as a contribution an amount equal to the termination pay multiplied by the
rate established in [section 1] that would have been payable by the state as a
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supplemental contribution. The contributions must be made at the time of
termination.

(¢) Option 3—The member may exclude the termination pay from the
average final compensation. A contribution is not required of either the member
or the employer.

(2) A binding, irrevocable written election required by this section must be
signed by both the member and the employer at least 90 days prior to the
member’s termination date and must contain statements with regard to the
contributions required to be made by the member under subsections (1)(a) and
(1)(b) that:

(a) the contributions being picked up, although designated as member
contributions, are being paid by the employer directly to the system in lieu of
contributions by the member and that the picked up contributions are paid from
the same source as compensation is paid;

(b) the member may not choose to directly receive the amounts deducted
from the member’s termination pay instead of having them paid by the employer
to the system,;

(c) the member may not prepay any portion of the contributions; and

(d) the effective date of the pickup is the date that the irrevocable written
election is signed by both the member and employer. The effective date must be
at least 90 days prior to the date of the member’s termination. The pickup does
not apply to a contribution made before the effective date of the pickup.

(3) Pursuant to subsection (2), contributions required under subsection
(1)(a) or (1)(b) must be:

(a) deducted from the portion of termination pay that:

(i) constitutes wages for the purposes of section 3121 of the Internal Revenue
Code, determined without regard to the wage base limitation; and

(i1) can be included in the member’s gross income for federal tax purposes;
and

(b) picked up by the employer, except as provided in subsections (4) and (5).

(4) A member’s contributions greater than the total amount of the member’s
termination pay may not be picked up by the employer and are subject to the
limitations of section 415 of the Internal Revenue Code.

(5) If a member and the member’s employer fail to sign the written election
within the time period required in subsection (1), the member may contribute
for the purposes specified in subsections (1)(a) and (1)(b) on all or any part of the
termination pay received. A contribution made pursuant to this subsection may
not be picked up by the employer and is subject to the limitations of section 415
of the Internal Revenue Code.”

Section 9. Section 19-20-719, MCA, is amended to read:
“19-20-719. Guaranteed annual benefit adjustment — rulemaking.

(1) Subjeet—tosubseetion{(3);en On January 1 of each year, the retirement

allowance payable to each recipient who is eligible under subsection (2) must be
increased by 1.5%.

(2) A benefit recipient is eligible for and must receive the mintmum annual
benefit adjustment provided for in this section if the retiree has received at least
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36 monthly retirement benefit payments prior to January 1 of the year in which
the adjustment is to be made.

Section 10. Section 19-20-731, MCA, is amended to read:

“19-20-731. Postretirement employment limitations — cancellation
and recalculation of benefits. (1) (a) Except as otherwise provided in this
section, a retired member may be employed part-time by a school district, state
agency, or unit of the university system in a position eligible to participate in the
retirement system and may earn, without an adjustment of retirement benefits,
an amount not to exceed the greater of:

{a)(i) one-third of the sum of the member’s average final compensation; or

®)(ii) one-third of the median of the average final compensation for
members retired during the preceding fiscal year as determined by the
retirement board.

(b) For the purposes of this subsection (1), the maximum compensation that a
retired member may earn under subsection (1)(a) without an adjustment of
retirement benefits includes all remuneration paid to the retired member,
excluding:

(i) the amount of health insurance premiums paid by the employer on the
retired member’s behalf;

(it) the value of housing provided by the employer to the retired member;

(iti) the amount of employment-related travel expenses reimbursed to the
retired member by the employer;

(iv) de minimis fringe benefits, as defined in 26 U.S.C. 132(e), paid by the
employer to or on behalf of the retired member, and

(v) payroll taxes paid by the employer on behalf of the retired member.

(2) On July 1 of each year following the member’s retirement effective date,
the maximum that a retired member may earn under subsection (1)(a) is
increased by an amount equal to the consumer price index increase for urban
wage earners compiled by the bureau of labor statistics of the United States
department of labor or its successor agency in the preceding calendar year.

(3) Except as provided in subsection (5), the retirement benefit of a retired
member:

(a) employed in a part-time position or earning more than allowed by
subsections (1) and (2) must be temporarily reduced by $1 for each dollar earned
over the maximum allowed. Monthly benefits must be reduced beginning as
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soon as practical after the excess earnings have been reported to the retirement
system by the employer. The retirement benefit must be canceled if the retired
member’s earnings over the maximum allowed exceed the gross monthly benefit
amount.

(b) employed in a full-time position must be canceled beginning in the month
in which the retired member returns to full-time employment.

(4) Upon termination and retirement subsequent to a cancellation of
benefits pursuant to subsection (3), the retirement benefit of a member:

(a) who was reemployed and earned less than 1 year of creditable service
must be reinstated beginning either the first of the month following termination
or on July 1 following the date on which the retired member was reemployed,
whichever is later. The reinstated retirement benefit is the amount and option
that the retired member would have been entitled to receive had the retired
member not returned to employment.

(b) who was reemployed and earned at least 1 year of creditable service must
be recalculated under 19-20-804 if the member has attained normal retirement
age or under 19-20-802 if the member has not attained normal retirement age
but is eligible for early retirement. The recalculated benefit is based on the
service credit accumulated at the time of the member’s previous retirement,
plus any service credit accumulated subsequent to reemployment. The
recalculated normal form benefit amount must be increased by the amount of
any benefit enhancement received pursuant to 19-20-719 that the retired
member was receiving when the member’s benefits were canceled.

(5) If an early-retired member under 19-20-802 is reemployed with the same
employer within 30 days from the member’s effective date of retirement or if the
early-retired member is guaranteed reemployment with the same employer, the
member must be considered to have continued in the status of an active member
and not to have separated from service. Any retirement allowance payments
received by the member must be repaid to the system, together with interest, at
the actuarially assumed rate, and the retirement allowance must be canceled.”

Section 11. Appropriations. (1) There is appropriated $50 million from
the general fund to the teachers’ retirement system.

(2) The following money is appropriated to implement the supplemental
state contribution and employer contribution rate increases provided for in [this
act]:

Fiscal Year 2008 Fiscal Year 2009
General Funds Other Funds General Funds Other Funds
State Agencies $89,298 $35,607 $92,788 $36,785
University System  $1,045,800 $1,023,853

Section 12. Codification instruction. [Section 1] is intended to be
codified as an integral part of Title 19, chapter 20, part 6, and the provisions of
Title 19, chapter 20, part 6, apply to [section 1].

Section 13. Effective dates. (1) Except as provided in subsection (2), [this
act] is effective July 1, 2007.

(2) [Sections 3, 4, 11(1), and this section] are effective on passage and
approval.

Approved April 27, 2007
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CHAPTER NO. 306
[HB 95]

AN ACT PROVIDING A STATUTORY APPROPRIATION TO FUND A STATE
CONTRIBUTION TO ACCOUNTS OF CERTAIN EMPLOYEES
PARTICIPATING IN THE OPTIONAL RETIREMENT PROGRAM;
REQUIRING A STATE CONTRIBUTION TO ACCOUNTS OF CERTAIN
EMPLOYEES PARTICIPATING IN THE OPTIONAL RETIREMENT
PROGRAM; AMENDING SECTIONS 17-7-502 AND 19-21-203, MCA; AND
PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; 10-2-603; 10-3-203; 10-3-310;
10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 19-21-203;
20-8-107; 20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202;
23-4-204; 23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402;
37-43-204; 37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206;
44-13-102; 50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115;
61-3-415; 69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362;
80-2-222; 80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115;
90-1-205; 90-3-1003; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
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10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L.. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L.. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 2. Section 19-21-203, MCA, is amended to read:

“19-21-203. Contributions — supplemental and plan choice rate
contributions. The following provisions apply to program participants not
otherwise covered under 19-21-214:

(1) (a) Each program participant shall contribute an amount equal to the
member’s contribution required under 19-20-602.

(b) (i) Each month, the board of regents shall calculate an amount equal to
1% of each participant’s earned compensation, total the amounts calculated, and
certify to the state treasurer the total amount for all participants combined.

(it) Within 1 week of receiving notice of the certified amount, the state
treasurer shall transfer the certified amount from the general fund to the board
of regents. Upon receipt of the amount transferred, the board shall allocate and
deposit to the account of each participant the amount calculated for that
participant under subsection (1)(b)(i). The amounts transferred under this
subsection (1)(b)(ii) are statutorily appropriated, as provided in 17-7-502.

(c) The board of regents shall contribute an amount that, when added to the
sum of the participant’s contribution plus the contribution made under
subsection (1)(b)(ii), is equal to 32% 13% of the participant’s earned
compensation.

(2) (a) The board of regents may:

(i) reduce the participant’s contribution rate established in subsection (1) to
an amount not less than 6% of the participant’s earned compensation; and

(i1) increase the employer’s contribution rate to an amount not greater than
6% of the participant’s earned compensation.

(b) The Notwithstanding the supplemental contributions required under
19-20-604 and subsection (5) of this section, the sum of the participant’s
contributions made under subsection (1)(a), the state’s contributions made under
subsection (1)(b), and the employer’s contributions made under subsection {2)(a)
(1)(c) must remain at 32% 13% of the participant’s earned compensation.

(3) The board of regents shall determine whether the participant’s
contribution is to be made by salary reduction under section 403(b) of the
Internal Revenue Code, 26 U.S.C. 403(b), as amended, or by employer pickup
under section 414(h)(2) of that code, 26 U.S.C. 414(h)(2), as amended.

(4) The disbursing officer of the employer or other official designated by the
board of regents shall pay both the participant’s contribution and the
appropriate portion of the board of regents’ contribution to the designated
company or companies for the benefit of the participant.

(5) The board of regents shall make the supplemental contributions to the
teachers’ retirement system, as provided in 19-20-621, to discharge the
obligation incurred by the Montana university system for the past service
liability incurred by active, inactive, and retired members of the teachers’
retirement system.”
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Section 3. Effective date. [This act] is effective July 1, 2007.
Approved April 28, 2007

CHAPTER NO. 307
[HB 125]

AN ACT APPROPRIATING FUNDS TO REPAY IN FULL THE LOAN FOR
THE STARTUP COSTS OF THE DEFINED CONTRIBUTION RETIREMENT
PLAN IN THE PUBLIC EMPLOYEES RETIREMENT SYSTEM; AND
PROVIDING AN IMMEDIATE EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Appropriation to repay startup loan for defined
contribution plan. There is appropriated from the general fund to the public
employees’ retirement board $1.4 million to be used exclusively for repaying the
loan for startup costs of the defined contribution retirement plan as provided for
in section 74, Chapter 471, Laws of 1999. The loan must be repaid as soon as
practicable. If funds from the appropriation exceed the amount necessary to
repay the loan in full, all excess funds appropriated revert to the general fund.

Section 2. Effective date. [This act] is effective on passage and approval.
Approved April 28, 2007

CHAPTER NO. 308
[HB 136]

AN ACT PROVIDING FOR PAYMENT OF A STATE DEATH BENEFIT TO
BENEFICIARIES OF MEMBERS OF THE MONTANA NATIONAL GUARD
WHO DIE IN THE LINE OF DUTY WHILE ON STATE ACTIVE DUTY;
PROVIDING A STATUTORY APPROPRIATION; AMENDING SECTIONS
15-30-116 AND 17-7-502, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Death while on state duty — death benefit payment —
certification — rules. (1) The department of administration shall, upon
certification by the department as provided in subsection (2), make a death
benefit payment by state warrant in the amount of $50,000 to the beneficiary,
as provided in subsection (3), of a member of the national guard who dies in the
line of duty performed pursuant to state active duty orders.

(2) Upon the death of the member, the department shall certify to the
department of administration:

(a) the name and other identifying information of the member;

(b) that the member died in the line of duty performed pursuant to Article
VI, section 13, of the Montana constitution;

(c) that, at the time of the death of the member, the member was being paid
or was to be paid for the member’s military service from state and not federal
military funds; and

(d) the name and address of the beneficiary, as provided in subsection (3), to
whom payment must be made.
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(38) The department of administration shall pay the death benefit to the
member’s surviving spouse. If there is no surviving spouse, the department of
administration shall pay the death benefit to the member’s surviving children in
equal shares. If there are no surviving children, the department of
administration shall pay the death benefit to the member’s survivors pursuant
to Title 72 as if the member had died intestate.

(4) The department and the department of administration may adopt rules
to implement this section.

Section 2. Section 15-30-116, MCA, is amended to read:

“15-30-116. (Temporary) Veterans’ bonus, er military salary, or
death benefit — exemptions. (1) All payments made under the World War I
bonus law, the Korean bonus law, and the veterans’ bonus law are exempt from
taxation under this chapter. Any income tax that has been or may be paid on
income received from the World War I bonus law, the Korean bonus law, and the
veterans’ bonus law is considered an overpayment and must be refunded upon
the filing of an amended return and a verified claim for refund on forms
prescribed by the department in the same manner as other income tax refund
claims are paid.

(2) The salary received from the armed forces by residents of Montana who
are serving on active duty in the regular armed forces and who entered into
active duty from Montana is exempt from state income tax.

(3) The amount received pursuant to 10-1-1104 or from the federal
government by a service member, as defined in 10-1-1102, as reimbursement for
group life insurance premiums paid is considered to be a bonus and is exempt
from taxation under this chapter.

(4) The amount received by a beneficiary pursuant to [section 1] is exempt
from taxation under this chapter. (Terminates on occurrence of
contingency—sec. 9, Ch. 604, L. 2005.)

15-30-116. (Effective on occurrence of contingency) Veterans’
bonus, er military salary, or death benefit — exemptions. (1) All
payments made under the World War I bonus law, the Korean bonus law, and
the veterans’ bonus law are hereby exempt from taxation under the income tax
laws of the state of Montana, and any income tax which has been or may
hereafter be paid on income received from this source shall be considered an
overpayment and shall be refunded upon the filing of an amended return and a
verified claim for refund on forms prescribed by the department in the same
manner as other income tax refund claims are paid.

(2) The salary received from the armed forces by residents of Montana who
are serving on active duty in the regular armed forces and who entered into
active duty from Montana is exempt from state income tax.

(3) The amount received by a beneficiary pursuant to [section 1] is exempt
from taxation under this chapter.”

Section 3. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:



1319 MONTANA SESSION LAWS 2007 Ch. 308

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; [section 4]; 10-2-603; 10-3-203;
10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 37-43-204;
37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206; 44-13-102;
50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115; 61-3-415;
69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362; 80-2-222;
80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115; 90-1-205;
90-3-1003; and 90-9-306.

(4) There is a statutory approprlatlon to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 4. Statutory appropriation. The payment to a beneficiary
certified pursuant to [section 1] is statutorily appropriated, as provided in
17-7-502, from the general fund to the department of administration.

Section 5. Codification instruction. [Sections 1 and 4] are intended to
be codified as an integral part of Title 10, chapter 1, and the provisions of Title
10, chapter 1, apply to [sections 1 and 4].

Section 6. Effective date. [This act] is effective July 1, 2007.
Approved April 27, 2007
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CHAPTER NO. 309
[HB 139]

AN ACT CREATING A LEGISLATIVE BRANCH RETIREMENT
TERMINATION RESERVE ACCOUNT; PROVIDING A STATUTORY
APPROPRIATION AND A FUND TRANSFER; AMENDING SECTION
17-7-502, MCA; AND PROVIDING AN EFFECTIVE DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Legislative branch retirement termination reserve
account. (1) There is a legislative branch retirement termination reserve
account in the state special revenue fund. Money may be deposited in the
account through an allocation of money to the account or as provided in
17-7-304.

(2) (a) The money in the account is statutorily appropriated, as provided in
17-7-502, to the legislative services division to be used only for staff retirement
termination pay in the legislative branch.

(b) The money in the account may be expended only with the approval of the
appropriate branch division director for eligible termination pay expenditures
for division staff.

(3) The account is limited to an amount to be calculated at the beginning of
each biennium based on an analysis by branch division directors of the staff
eligible for retirement within the biennium. For the 2009 biennium, the limit is
set at $400,000.

(4) The money in the account must be invested pursuant to Title 17, chapter
6. The income and earnings on the account must be deposited in the account.

Section 2. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; [section 1]; 5-13-403; 10-2-603; 10-3-203;
10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 37-43-204;
37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206; 44-13-102;
50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115; 61-3-415;
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69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362; 80-2-222;
80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115; 90-1-205;
90-3-1003; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, L. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L.. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”

Section 3. Fund transfer. There is transferred $400,000 from the general
fund in fiscal year 2008 to the legislative branch retirement termination reserve
account provided for in [section 1].

Section 4. Codification instruction. [Section 1] is intended to be codified
as an integral part of Title 5, chapter 11, and the provisions of Title 5, chapter 11,
apply to [section 1].

Section 5. Effective date. [This act] is effective July 1, 2007.
Approved April 28, 2007

CHAPTER NO. 310
[HB 148]

AN ACT EXPANDING THE DEFINITION OF “PUBLIC SWIMMING POOL”;
DEFINING TERMS; IMPOSING FEES FOR THE REVIEW OF PLANS
RELATING TO THE CONSTRUCTION OR ALTERATION OF PUBLIC
SWIMMING POOLS OR PUBLIC BATHING PLACES; CLARIFYING THE
TERM “SEPARATE” WITH REGARD TO PUBLIC SWIMMING POOLS;
INCREASING FEES FOR LICENSURE OF PUBLIC SWIMMING POOLS,
PUBLIC BATHING PLACES, AND SPAS OR WADING POOLS;
AUTHORIZING LOCAL BOARDS OF HEALTH TO ESTABLISH
INSPECTION AND ENFORCEMENT ACTIVITIES OF PUBLIC SWIMMING
POOLS AND PUBLIC BATHING PLACES; AUTHORIZING THE
DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES TO
DEPOSIT ALL FEES COLLECTED BY LOCAL BOARDS OF HEALTH IN A
STATE SPECIAL REVENUE FUND; CLARIFYING LICENSE VALIDATION
REQUIREMENTS; AND AMENDING SECTIONS 50-53-102, 50-53-103,
50-53-201, 50-53-202, 50-53-203, AND 50-53-206, MCA.

Be it enacted by the Legislature of the State of Montana:
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Section 1. Section 50-53-102, MCA, is amended to read:

“50-53-102. Definitions. As used in this chapter, unless the context clearly
indicates otherwise, the following definitions apply:

(1) “Department” means the department of public health and human
services provided for in 2-15-2201.

(2) “Lazy river” means a constructed watercourse through which people
travel by use of flotation devices.

2)(3) “Local board of health” or “board” means a local board as defined in
50-2-101.

3)(4) “Local health officer” or “officer” means a local health officer as defined
in 50-2-101.

“4)(5) “Person” means a person, firm, partnership, corporation, or
organization; or the state; or any political subdivision of the state.

6)(6) “Public bathing place” means a body of water with bathhouses and
related appurtenances operated for the public.

6)(7) (a) “Public swimming pool” means an artificial pool andbathheouses
and related appurtenances for swimming, bathing, ex wading, or other aquatic
therapy or recreation, including but not limited to natural hot water pools, and
spas, splash decks, water slides, lazy rivers, and wave pools.

(b) The term does not include:

{a)}(i) swimming pools located on private property, including the private
common area property of owner-occupied condominium developments, used for
swimming or bathing only by the owner, members of the owner’s family, or their
invited guests; or

{b}(ii) medicinal hot water baths for individual use.

€H(8) “Spa” means an artificial pool that is designed for recreational bathing
or-therapeutieuse or therapeutic use and that is not drained, cleaned, or refilled
for individual use. A spa includes but is not limited to a therapeutiepook
hydre%hef&pyupeel—w%uﬂpeek therapeutic pool, hydrotherapy pool, whirlpool,
hot tub,; or Jacuzzi-type whirlpool bath.

(9) “Splash deck” means a constructed area over which water is sprayed but
is not allowed to pool.

8)(10) “Tourist home” means a private home or condominium that is not
occupied by an owner or manager and that is rented, leased, or furnished in its
entirety to transient guests on a daily or weekly basis.

(11) “Wading pool” means a pool in which the water depth does not exceed 2
feet.

(12) “Wave pool” means a swimming pool designed for the purpose of
producing wave action in the water.”

Section 2. Section 50-53-103, MCA, is amended to read:

“50-53-103. Department rules. (1) The department shall adopt rules
relating to the operation of public swimming pools and public bathing places,
including rules:

(a) setting standards to ensure sanitation and safety in public swimming
pools and public bathing places to protect public health and safety;
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(b) imposing reasonable fees for review of plans relating to the design,
construction, reconstruction, alteration, conversion, repair, and installation of
equipment and for plan review when plan review is conducted by the department;

{b)(c) relating to the licensing of operators of public swimming pools and
public bathing places;

{e)(d) providing procedures for the enforcement of the laws and rules
relating to public swimming pools and public bathing places;

{d)(e) relating to cooperative agreements between the department and local
boards of health; and

{e)(f) setting performance standards for local boards of health, local health
officers, and sanitarians to meet as a condition to receipt of funds provided by
the department pursuant to 50-53-218.

(2) Any rule relating to the design, construction, reconstruction, alteration,
conversion, repair, inspection, or use of buildings or installation of equipment in
buildings is effective only when it has been adopted by the department of labor
and industry as part of the state building code and filed with the secretary of
state pursuant to 50-60-204.”

Section 3. Section 50-53-201, MCA, is amended to read:

“50-53-201. License required — validation. (1) A person may not
operate a public swimming pool or public bathing place without annually
obtaining a license from the department.

(2) A separate license is requlred for each separate pubhc swimming pool or
pubhc bathlng place §

fer—all—pﬂbheﬁwm}fﬂmg—pee}sﬂa—theﬂemrses A publzc swimming pool is

separate if:

(a) its water does not commingle with water from any other public swimming
pool; or

(b) it is serviced by a separate water filtration system.

(3) A license issued by the department is not valid unless signed in
accordance with 50-53-206, if applicable, or in accordance with 50-53-207, in the
case of an appeal.”

Section 4. Section 50-53-202, MCA, is amended to read:

“50-53-202. Application for and right to license. (1) An application for
both an original and renewal license to operate a public swimming pool or public
bathing place must be made to the department, must contain the information
required by the department, and must be accompanied by the fee provided for in
50-53-203.

(2) A license must be issued to an applicant who has satisfied the
requirements for a license provided in part 1, this part, and department rules.

(3) Upon issuing a license, the department shall forward the license to the
appropriate local health officer for validation as provided in 50-53-206, if
applicable.”

Section 5. Section 50-53-203, MCA, is amended to read:

“50-563-203. License fee and late fee — disposition. (1) (a) Except as
provided in subsection (1)(b), each application for an original or renewal license
must be accompanied by a license fee of $75 $200.
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feﬁfemeﬁf—heme—er—te{mst—heme&s#&%@ E'ach applzcatzon for an orlgmal or
renewal license for a spa or wading pool with a total water capacity not exceeding
4,000 gallons must be accompanied by a license fee of $75.

(2) An operator of a public swimming pool or public bathing place who fails to
renew a license by the expiration date provided in 50-53-204 and who operates
the public swimming pool or public bathing place in the license year for which a
renewal fee was not paid shall, upon renewal, pay to the department a late
renewal fee of $25 for each calendar month after the renewal due date in addition
to the renewal fee required by subsection (1). Payment of the late renewal fee
does not relieve the operator of responsibility for any operation without a
license.

(3) If the local board of health conducts its own inspections and enforcement
activities for the public swimming pools and public bathing places within its
Jjurisdiction:

3)Ya) The the department shall deposit 85% of the fees collected under
subsection (1) in the state special revenue fund to the credit of the local board
inspection fund account created by 50-2-108. Money deposited in the local board
inspection fund account is subject to appropriation by the legislature for the
purposes of 50-53-218.

“4)(b) The the department shall deposit 15% of the fees collected under
subsection (1) and all the fees collected under subsection (2) in an account in the
state special revenue fund to be appropriated by the legislature to the
department for the enforcement of part 1 and this part.

(4) If the local board of health has delegated its inspection and enforcement
activities for public swimming pools and public bathing places to the
department, the department shall deposit all of the fees collected under
subsections (1) and (2) in an account in the state special revenue fund to be
appropriated by the legislature to the department for the enforcement of part 1
and this part.”

Section 6. Section 50-53-206, MCA, is amended to read:

“50-53-206. Validation of license required —wvalidation—-byloeal
offieer. (1) (a) If the local board of health conducts its own inspections and
enforcement activities for the public swimming pools and public bathing places
within its jurisdiction, a A license issued by the department under part 1 and
this partis not valid until it is signed by the local health officer of the jurisdiction
in which the public swimming pool or public bathing place is located.

£2)(b) The local health officer shall, within 15 days of receipt of the license,
validate or refuse to validate the license. Failure of the officer to validate a
license is a refusal for the purposes of 50-53-207.

(2) Validation is not required if the local board of health has delegated its
inspection and enforcement activities for public swimming pools and public
bathing places to the department.”

Approved April 28, 2007



1325 MONTANA SESSION LAWS 2007 Ch. 311

CHAPTER NO. 311
[HB 179]

AN ACT ESTABLISHING THE MONTANA MILITARY FAMILY RELIEF
FUND; CREATING AN ACCOUNT IN THE STATE SPECIAL REVENUE
FUND FOR USE BY THE FUND; AUTHORIZING THE AWARD OF
STATUS-BASED, NEEDS-BASED, AND CASUALTY-BASED GRANTS;
ESTABLISHING INELIGIBILITY CRITERIA FOR GRANTS; REQUIRING
THE DEPARTMENT OF MILITARY AFFAIRS TO ADOPT RULES TO
IMPLEMENT AND ADMINISTER THE FUND; PROVIDING FOR A
VOLUNTARY INCOME TAX CHECKOFF FOR THE FUND; PROVIDING A
STATUTORY APPROPRIATION; PROVIDING A TRANSFER OF FUNDS TO
THE FUND; AMENDING SECTION 17-7-502, MCA; AND PROVIDING AN
EFFECTIVE DATE AND AN APPLICABILITY DATE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Short title. [Sections 1 through 10] may be cited as the
“Montana Military Family Relief Fund”.

Section 2. Montana military family relief fund — purpose —
administration. (1) There is a Montana military family relief fund.

(2) The purpose of the fund is to aid members of the Montana national guard
or reserve component who have been activated for federal service in a
contingency operation and the families of members.

(3) The department shall administer the fund as provided in [sections 1
through 10].

Section 3. Fund account — statutory appropriation. (1) There is a
Montana military family relief fund account in the state special revenue fund
provided forin 17-2-102. All money transferred to the fund by the legislature, all
monetary contributions, gifts, and grants donated to the fund, all contributions
made to the fund pursuant to [section 11], and all interest and income earned on
money in the account must be deposited into the account.

(2) Money in the account is statutorily appropriated, as provided in
17-7-502, to the department for the purposes of [sections 1 through 10].

Section 4. Definitions. As used in [sections 1 through 10] the following
definitions apply:

(1) “Account” means the Montana military family relief fund account
established in [section 3].

(2) “Contingency operation” means an assignment within the provisions of
10 U.S.C. 101(a)(13).

(3) “Family member” means a person who has been approved as a dependent
of a member and is enrolled as a dependent of the member in the defense
enrollment eligibility reporting system of the United States department of
defense.

(4) “Fund” means the Montana military family relief fund established in
[section 2].

(5) “Member” means a Montana resident who is a member of the Montana
national guard or reserve component, as defined in 38 U.S.C. 101, and who on or
after [the effective date of this act] is in active duty for federal service in a
contingency operation.
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Section 5. Allowable uses of account. Subject to the availability of
money in the account and [section 6], the department shall use the money in the
account to make the following grants to members and to family members:

(1) a status-based grant of $250 to each family member of a member who is
activated for federal service in a contingency operation for a period of more than
30 days;

(2) a needs-based grant of not more than $2,000 to a member or to a family
member of a member who is activated for federal service in a contingency
operation for a period of more than 30 days and:

(a) the member’s monthly military pay and allowances, combined, are at
least 30% less than the member’s monthly civilian wages or salary; or

(b) the member or a family member is experiencing a significant emergency
that warrants financial assistance; and

(3) a casualty-based grant of $2,000 to a member who at any time after
activation for federal service in a contingency operation sustained a nonfatal
injury in the course of or related to combat as a direct result of hostile action. A
member may receive only one casualty-based grant for injuries sustained
during or arising out of the same contingency operation.

Section 6. Ineligibility for grants. (1) (a) A member who, at any time
prior to the disbursement of grant money, receives a punitive discharge
pursuant to the federal Manual for Courts-Martial or an administrative
discharge with service characterized as other than honorable conditions is
ineligible for any grant under [section 5].

(b) A family member of a member described in subsection (1)(a) is ineligible
for any grant under [section 5].

(2) (a) A member and a family member of the member are ineligible for
status-based and needs-based grants under [section 5] if the member holds a
rank or pay grade, as those terms are used in Titles 10 and 37 of the United
States Code, of:

(1) 0-4 (major or lieutenant commander) or higher, if a commissioned officer;
or

(i1) W-4 (chief warrant officer, W-4) or higher, if a warrant officer.

(b) The determination of the member’s pay grade must be made at the time
of application for the grant.

(3) A member is ineligible for a casualty-based grant under [section 5] if:

(a) the member’s injury is the result of a self-inflicted wound, willful
negligence by the member, or other misconduct by the member; or

(b) the injury occurs when the member isnot in an authorized duty status.

Section 7. Rules. The department shall adopt rules pursuant to 10-1-105 to
implement and administer the provisions of [sections 1 through 10]. The rules
must ensure that all similarly situated members and family members are
treated equitably and must include but are not limited to provisions regarding:

(1) applications;
(2) timelines;
(3) eligibility, including proof of eligibility of members and family members;
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(4) the procedure for establishing priority of grant awards if the amount of
money available in the account is insufficient to support an award of grants to
the maximum authority allowed under [section 5];

(5) the appeal process for grant applications that are denied; and
(6) disbursement of grant money to members and family members.

Section 8. Grant application — review — approval or denial. (1) A
member or a family member may apply for a grant authorized under [section 5]
on forms provided by and in the manner prescribed by the department.

(2) (a) A committee of three members shall review all applications for
needs-based grants and shall recommend to the adjutant general approval or
denial of each application.

(b) The committee is composed of the director of the department of public
health and human services provided for in 2-15-2201 or the director’s designee,
the commissioner of labor and industry provided for in 2-15-1701 or the
commissioner’s designee, and the budget director provided for in 17-7-103 or the
budget director’s designee.

(3) The adjutant general shall review all grant applications and the
recommendations of the committee made under subsection (2) and shall either
approve or deny each application pursuant to the rules adopted under [section
7].

(4) The department shall notify the applicant in writing whether the
applicant’s application for a grant is approved or denied.

Section 9. Review if application denied. (1) If the adjutant general
denies an application for a grant, the adjutant general shall explain the basis for
the denial to the applicant in writing.

(2) An applicant whose application is denied may appeal the decision in
writing to the adjutant general in the manner prescribed by rule. After
considering the applicant’s appeal, the adjutant general shall affirm or deny the
appeal in writing.

(3) There is no further appeal if the adjutant general denies the appeal.

Section 10. Contributions to the fund. The department may accept
monetary contributions, gifts, or grants to the fund. Upon receipt, monetary
contributions, gifts, and grants must be deposited into the account.

Section 11. Voluntary checkoff for Montana military relief fund. (1)
Each individual taxpayer who is required to file an income tax return under
Title 15, chapter 30, may contribute to the Montana military family relief fund
established in [section 2] by marking the appropriate box on the state income tax
return.

(2) The department shall include on each Montana state individual income
tax return form a clear and conspicuous provision by which the taxpayer may
indicate a contribution to the Montana military family relief fund. The
contribution may be made from the amount to be refunded to the taxpayer or, if
no refund is due, must be in addition to the amount of tax required to be paid.
The provision must be in substantially the following form:

Montana military family relief fund. Check the appropriate blank if you
wish to contribute, in addition to your existing tax liability, _ $5, _ $10, or
___(specify an amount) to support the Montana military family relief fund. If a
joint return, check the appropriate blank if your spouse wishes to contribute, in
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addition to your existing tax liability, $5, $10, or ___(specify an amount)

for the same purpose.

(8) Money received under this section must be deposited into the account
established in [section 3], after the department has deducted the administrative
charge provided for in 15-30-153.

Section 12. Section 17-7-502, MCA, is amended to read:

“17-7-502. Statutory appropriations — definition — requisites for
validity. (1) A statutory appropriation is an appropriation made by permanent
law that authorizes spending by a state agency without the need for a biennial
legislative appropriation or budget amendment.

(2) Except as provided in subsection (4), to be effective, a statutory
appropriation must comply with both of the following provisions:

(a) The law containing the statutory authority must be listed in subsection
3).

(b) The law or portion of the law making a statutory appropriation must
specifically state that a statutory appropriation is made as provided in this
section.

(3) The following laws are the only laws containing statutory
appropriations: 2-17-105; 5-11-407; 5-13-403; [section 3]; 10-2-603; 10-3-203;
10-3-310; 10-3-312; 10-3-314; 10-4-301; 15-1-111; 15-1-113; 15-1-121; 15-23-706;
15-31-906; 15-35-108; 15-36-332; 15-37-117; 15-38-202; 15-65-121; 15-70-101;
15-70-369; 15-70-601; 16-11-509; 17-3-106; 17-3-212; 17-3-222; 17-3-241;
17-6-101; 17-7-304; 18-11-112; 19-3-319; 19-6-404; 19-6-410; 19-9-702;
19-13-604; 19-17-301; 19-18-512; 19-19-305; 19-19-506; 19-20-604; 20-8-107;
20-9-534; 20-9-622; 20-26-1503; 22-3-1004; 23-4-105; 23-4-202; 23-4-204;
23-4-302; 23-4-304; 23-5-306; 23-5-409; 23-5-612; 23-7-301; 23-7-402; 37-43-204;
37-51-501; 39-71-503; 41-5-2011; 42-2-105; 44-1-504; 44-12-206; 44-13-102;
50-4-623; 53-1-109; 53-6-703; 53-24-108; 53-24-206; 60-11-115; 61-3-415;
69-3-870; 75-1-1101; 75-5-1108; 75-6-214; 75-11-313; 77-2-362; 80-2-222;
80-4-416; 80-5-510; 80-11-518; 82-11-161; 87-1-513; 90-1-115; 90-1-205;
90-3-1003; and 90-9-306.

(4) There is a statutory appropriation to pay the principal, interest,
premiums, and costs of issuing, paying, and securing all bonds, notes, or other
obligations, as due, that have been authorized and issued pursuant to the laws
of Montana. Agencies that have entered into agreements authorized by the laws
of Montana to pay the state treasurer, for deposit in accordance with 17-2-101
through 17-2-107, as determined by the state treasurer, an amount sufficient to
pay the principal and interest as due on the bonds or notes have statutory
appropriation authority for the payments. (In subsection (3): pursuant to Ch.
422, L. 1997, the inclusion of 15-1-111 terminates on July 1, 2008, which is the
date that section is repealed; pursuant to sec. 10, Ch. 360, L. 1999, the inclusion
of 19-20-604 terminates when the amortization period for the teachers’
retirement system’s unfunded liability is 10 years or less; pursuant to sec. 4, Ch.
497, .. 1999, the inclusion of 15-38-202 terminates July 1, 2014; pursuant to sec.
10(2), Ch. 10, Sp. L. May 2000, and secs. 3 and 6, Ch. 481, L. 2003, the inclusion
of 15-35-108 terminates June 30, 2010; pursuant to sec. 7, Ch. 314, L. 2005, the
inclusion of 23-4-105, 23-4-202, 23-4-204, 23-4-302, and 23-4-304 becomes
effective July 1, 2007; and pursuant to sec. 17, Ch. 593, L. 2005, the inclusion of
15-31-906 terminates January 1, 2010.)”



1329 MONTANA SESSION LAWS 2007 Ch. 312

Section 13. Fund transfer. On July 1, 2007, there is transferred $1 million
from the general fund to the Montana military family relief fund account
established in [section 3].

Section 14. Codification instruction. (1) [Sections 1 through 10] are
intended to be codified as an integral part of Title 10, chapter 1, and the
provisions of Title 10, chapter 1, apply to [sections 1 through 10].

(2) [Section 11] is intended to be codified as an integral part of Title 15,
chapter 30, part 1, and the provisions of Title 15, chapter 30, part 1, apply to
[section 11].

Section 15. Effective date. [This act] is effective July 1, 2007.

Section 16. Applicability. [Section 11] applies to tax years beginning after
December 31, 2007.

Approved April 28, 2007

CHAPTER NO. 312
[HB 259]

AN ACT DEFINING TERMS; RESTRICTING THE USE AND LOCATION OF
GRAY WATER REUSE SYSTEMS; DIRECTING THE BOARD OF
ENVIRONMENTAL REVIEW TO CREATE RULES REGULATING
RESIDENTIAL GRAY WATER REUSE SYSTEMS; AMENDING SECTION
75-5-305, MCA; AND PROVIDING AN APPLICABILITY CLAUSE.

Be it enacted by the Legislature of the State of Montana:

Section 1. Definitions. As used in this part, unless the context indicates
otherwise, the following definitions apply:

(1) “Gray water” means wastewater that is collected separately from a
sewage flow and that does not contain industrial chemicals, hazardous wastes,
or wastewater from toilets.

(2) “Gray water reuse system” means a plumbing system for a private,
single-family residence that collects gray water.

Section 2. Residential gray water reuse — restrictions. (1) Gray water
may not be used to irrigate plants to be consumed by humans.

(2) Gray water reuse systems may not be located within a flood plain, as
defined in 76-5-103.

Section 3. Section 75-5-305, MCA, is amended to read:

“75-5-305. Adoption of requirements for treatment of wastes —
variance procedure — appeals. (1) The board may establish minimum
requirements for the treatment of wastes. For cases in which the federal
government has adopted technology-based treatment requirements for a
particular industry or activity in 40 CFR, chapter I, subchapter N, the board
shall adopt those requirements by reference. To the extent that the federal
government has not adopted minimum treatment requirements for a particular
industry or activity, the board may do so, through rulemaking, for parameters
likely to affect beneficial uses, ensuring that the requirements are cost-effective
and economically, environmentally, and technologically feasible. Except for the
technology-based treatment requirements set forth in 40 CFR, chapter I,
subchapter N, minimum treatment may not be required to address the
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discharge of a parameter when the discharge is considered nonsignificant under
rules adopted pursuant to 75-5-301.

(2) (a) The board shall establish minimum requirements for the control and
disposal of sewage from private and public buildings, including standards and
procedures for variances from the requirements.

(b) For gray water reuse systems in private, single-family residences, the
board shall establish rules that:

(i) allow the diversion of gray water from wastewater treatment systems and
limit the amount of gray water flow allowed by permit;

(it) address the uses of gray water, including when and how gray water may
be applied to land; and

(iti) include any other provisions that the board considers necessary to ensure
that gray water reuse systems comply with laws and regulations and protect
public health and the environment.

(3) An applicant for a variance from minimum requirements adopted by a
local board of health pursuant to 50-2-116(1)(1) may appeal the local board of
health’s final decision to the department by submitting a written request for a
hearing within 30 days after the decision. The written request must describe the
activity for which the variance is requested, include copies of all documents
submitted to the local board of health in support of the variance, and specify the
reasons for the appeal of the local board of health’s final decision.

(4) The department shall conduct a hearing on the request pursuant to Title
2, chapter 4, part 6. Within 30 days after the hearing, the department shall
grant, conditionally grant, or deny the variance. The department shall base its
decision on the board’s standards for a variance.

(5) A decision of the department pursuant to subsection (4) is appealable to
district court under the provisions of Title 2, chapter 4, part 7.”

Section 4. Local gray water regulations. The requirements of 75-5-305
and [section 2] are minimum requirements and do not restrict a local governing
body from adopting stricter or additional regulations for gray water reuse
systems.

Section 5. Codification instruction. [Sections 1, 2, and 4] are intended to
be codified as an integral part of Title 75, chapter 5, part 3, and the provisions of
Title 75, chapter 5, part 3, apply to [sections 1, 2, and 4].

Section 6. Applicability. (1) [This act] applies to gray water systems that
are installed after [the effective date of this act].

(2) [This act] and any rules or requirements adopted as a result of [this act]
may not be imposed on a gray water system that was installed on or before [the
effective date of this act].

Approved April 27, 2007

CHAPTER NO. 313
[HB 269]

AN ACT REVISING LAWS RELATING TO WEEDS; REMOVING THE
REQUIREMENT THAT AN OWNER SELLING PROPERTY PROVIDE
NOTICE THAT THERE IS THE POTENTIAL EXISTENCE OF NOXIOUS



1331 MONTANA SESSION LAWS 2007 Ch. 313

WEEDS; PROVIDING THAT A COUNTY WEED BOARD MAY ESTABLISH
EMBARGOES; CLARIFYING STATUTES REGARDING THE CREATION OF
A NOXIOUS WEED FUND IN EACH COUNTY; REMOVING THE
REQUIREMENT THAT AN INTEGRATED NOXIOUS WEED
MANAGEMENT PLAN WITH STATE AGENCIES BE FOR 6 YEARS;
REMOVING THE REDUNDANT STATUTE REGARDING
RESPONSIBILITY FOR ASSESSMENTS AND TAXES FOR THE WEED
DISTRICT; PROVIDING A TRANSFER OF FUNDS; AMENDING SECTIONS
7-22-2116, 7-22-2126, 7-22-2142, AND 7-22-2151, MCA; REPEALING
SECTIONS 7-22-2149 AND 77-6-114, MCA; AND PROVIDING EFFECTIVE
DATES.

Be it enacted by the Legislature of the State of Montana:
Section 1. Section 7-22-2116, MCA, is amended to read:

“7-22-2116. Unlawful to permit noxious weeds to propagate — notice
required in sale. (1) It is unlawful for any person to permit any noxious weed to
propagate or go to seed on the person’s land, except that any person who adheres
to the noxious weed management program of the person’s weed management
district or who has entered into and is in compliance with a noxious weed
management agreement is considered to be in compliance with this section.

(2) When property is offered for sale, the person who owns the property shall
notify the owner’s agent and the purchaser of the existence er—potential
existenee of noxious weeds on the property offered for sale.”

Section 2. Section 7-22-2126, MCA, is amended to read:

“7-22-2126. Embargo. (1) The board may establish veluntary embargo
programs to reduce the spread of noxious weeds within the district or the
introduction of noxious weeds into the